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SENATOR FROM NEW MEXICO 





MONDAY, APRIL 27, 1953 


Untitep Srates SENATE, 
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS OF THE 
CoMMITTEE ON RULES AND ADMINISTRATION, 
Albuquerque, N. Mew. 

The conference between the Subcommittee on Privileges and Elec- 
tions of the Committee on Rules and Administration and attorneys 
representing the Honorable Dennis Chavez, United States Senator 
from New Mexico, and attorneys representing the Honorable Patrick 
J. Hurley, Republican candidate for the office of United States Sen- 
ator, relative to ee laws concerning the conduct of elections 
in the State of New Mexico, met at 9:30 a. m., in the Federal court 
room, Federal Building, Albuquerque, N. Mex. Wellford H. Ware, 
chief counsel of the subcommittee (representing the subcommittee) 
presiding. 

Present: Wellford H. Ware, chief counsel, Subcommittee on Privi- 
leges and Elections, 

‘Also present: A. T. Hannett, Esq., chief counsel, Samuel Z. Mon- 
toya, David Chavez, Everet M. Grantham, Charles C. Spann, W. S. 
Lindamood, and George W. Hannett, all representing the Honorable 
Dennis Chavez, Senator from New Mexico; and Quincy D. Adams, 
Esq., chief counsel, William V. Kastler, and Stephen Alex, all repre- 
senting the Honorable Patrick J. Hurley. 

Mr. Ware. The conference will come to order. 

Mr. Hannett. May we ask that the press be present ? 

Mr. Ware. Not at this time. 

Mr. Hannert. Then we refuse to participate in the meeting. We 
want the press here at all times. 

Mr. Ware. You want the press present? 

Mr. Hannett. Yes, sir. 

Mr. Ware. All right then, the press may remain. May I ask if 
everyone is present ! 

Mr. Hannetr. I am chief counsel for Dennis Chavez. I am Gov- 
ernor Hannett. Mr. Grantham, David Chavez, Sam Montoya, Bill 
Lindamood, George W. Hannett. 

Mr. Apams. Quincy Adams, representing General Hurley. Mr. 
Kastler will be here a little later on. Mr. Steve Alex, from Santa Fe. 

Mr. Ware. We are all present and we will proceed with the open- 
ing of the meeting. First of all I would like to give you a statement 
of principles. (Reading: ] 

On April 17, 1953, the Subcommittee on Privileges and Elections of the Com- 


mittee on Rules and Administration of the United States Senate, under the 
authority conferred upon it by the Constitution of the United States and the 
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Standing Rules of the United States Senate, ordered a recount of the ballots 
cast in the general election held November 4, 1952, in the State of New Mexico. 
The subcommittee further ordered its chief counsel to proceed to New Mexico 
and to hold conferences with the respective counsels for the Honorable Dennis 
Chavez, United States Senator, and the Honorable Patrick J. Hurley, the Repub- 
lican candidate for United States Senator, in the general election of November 4, 
1952, for the purpose of entering into written stipuls tions as to the conduct of 


the aforesaid recount of ballots Based upon the laws of New Mexico, the said 
Stipulations signed by said att neys, vhen ipproved by the subcommittee, are 
to become binding upon the parties 

It should be understood at the outset of these conferences that this pri cedure 


of permitting the parties to enter written stipulations is merely a courtesy 
extended to the parties and is a proceeding in the interest of objectivity and 
justice Under article I, section 5, of the Constitution of the United States 
“Each House shall be the judge of the elections, returns, and qualifications of 
its own Members.” Therefore, your stipulations shall become part of the evi- 
dence upon which the United States Senate shall base its judgment. If you 
cannot agree, rules based on the laws of the State of New Mexico will be ordered 
by the subcommittee. It is the sincere hope of the subcommittee and myself, how- 
ever, that you will be able to find a reasonable basis for agreement upon all 
of the points to be considered. 


Are there any questions in relation to the purposes of the confer- 
— 

. Hannert. May I say at the outset that we desire to cooperate 
Pg the representatives of the Senate subcommittee and opposing 
counsel to the end that this matter be expedited as rapidly as possible 
and with the poe cost to the taxpayers. However, before proceeding 
fur er, we Wwol ild like to know exactly the scope of the inquiry. At 
this time I Seales to call your attention, Mr. Ware, to a conference 
which I had in my office in which we discussed some of the prob lems 
that we are confronted with. As I understood you to say, no witnesses 
would be called at this recount, for any purpose whatsoever. 

Mr. Ware. Insofar as the proceedings of the recount are concerned, 
Governor ? 

Hannetr. That is right 

Mr. Warr. That would be an accurate statement as far as the 
recount itself is concerned. As to what the subcommittee will do 
in relation to calling witnesses, I do not know. If they so desire, 
they have authority to hold hearings in relation to any matter which 
is pertinent to the recount. 

Mr. Hannerr. Well I am not going to comment on the question of 
the recount. I assume that from our conference that all the master 
registration books w ill be brought in from each county and also the 
pollbooks am the election certificates aa all the records in the county 

clerk’s office in each county. It oi been my experience, and my ex- 

aint s not inconsiderable, that in a very great number of instances, 
I would say they run into the thousands, a person will present him- 
self to vote and say his name is John Edward Brown and he is so 
registered. 

He presents himself to vote and he is acquainted with the election 
judges and they say, “Johnny Brown, such and such a street and such 
and such a number, and is recorded as voting under the name of 
Johnny Brown.” If we were to compare the registration books with 
the pollbooks, Johnny Brown would not be registered. And, his vote, 
in regard to the view that an error made, such as that, on the part 
of an election official does not disfranchise Mr. Brown. In other 
words, we believe that we would be wasting our time in making a 
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recount unless we are permitted to bring in witnesses in instances of 
that kind. 

There may be other instances where it may be necessary to have 

witnesses, but certainly in that case, not only under the laws of the 
State of New Mexico, but we think the studied law throughout the 
land, that man shall not be disfranchised whether he voted for Hurley 
or Chavez. Until the records are thoroughly explored, John Brown 
has a right to come in and say he was the man, and there would be 
opportunity on both sides to see whether John Brown is telling the 
truth or not. 

Mr. Ware. Could I say this to you? If you would hold those ques- 
tions until we come to the part of the « conference dealing with legally 
qualified voters, then at that time it would be in order to present your 
arguments in relation to the determination of when a man is not a 
registered voter. That is the purpose of the conference, so we may 
obtain your thoughts in this matter and obtain the thoughts of Mr. 
Adams and his counsel, and try to bring the two parties together to 
some agreement as to what the law is in relation to that; and what 
proof we are going to accept as to when a person is registered or 
when he is not registered. If you could hold those questions until 
that time, I think they would be more in order. 

Mr. Hannert. Well, I just want to present our views as to the ques- 
tion of the recount, from the very outset. Further, I understood 
you to say that on the allegations of fraud and coercion set up in 
Mr. Hurley’s petition, that, as to the allegations of fraud, coercion, 
misconduct of election officials and matters of that kind, you do not 
propose to take any evidence. 

Mr. Ware. No, I did not say that, Governor. I said that we would 
do this. That as is the practice of the United States Senate, in all 
committees of Congress, information of that nature is turned over 
directly to the committee by its staff investigators. Then it is up to 
the committee to decide what they are going to do, whether they will 
call witnesses; whether they will hold public hearings rather, and call 
witnesses and inquire into those matters that way; or accept the find- 
ings of the staff. That is purely a question I cannot answer for you 
and the committee itself would not be able to answer for you, other 
than to tell you that they were going to examine the facts submitted 
by the staff. From that point it is up to the committee to determine 
whether they will come to New Mexico as a committee and hold public 
hearings in relation to that, or hold executive hearings in relation to 
those facts that are found by the staff. 

Mr. Hannett. It seems to me, sir, that if we go through this recount 
with the allegations of fraud, misconduct, blanket allegations hurled 
at every election officials in this State, as it were, from the State 
“anvassing board down, that they were guilty of various crimes and 
misconduct, and by reason of that Senator Hurley, Mr. Hurle ‘y, should 
be seated, we should have an opportunity to be confronted by the 
witnesses and have an opportunity to cross-examine them, subpena 
witnesses in our own behalf and enjoy those sacred rights that are 
peculiar to the Anglo-Saxon people for centuries. A man should 
not be removed from office or found guilty of any kind of misconduct 
except in an open hearing, not by a police state procedure where 
questions of fraud and questions of misconduct of election officials 
and misconduct of others shall be determined by hearings where they 
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are not permitted to enjoy the usual safeguards in a hearing of 
this kind. 

Mr. Ware. May I say thisto you,sir? Iam not prepared to present 
an argument or to discuss this matter fully with you, at this time. 
However, I would say this, that this is in the nature, or rather is a 
legislative inquiry as distinguished from an adversary proceeding. It 
is an inquiry into the election of November 4, 1952, in relation to the 
office of the United States Senator. In relation to that contest, a peti- 
tion has been filed and a legislative inquiry is being made under the 
constitutional authority of the Senate into this election. There are 
no rights as far as the parties are concerned, either on the part of 
General Hurley or on the part of Senator Chavez to make inquiry. 
That is the job of the Senate and its committee which is duly au- 
thorized to make that inquiry. As far as adversary proceedings are 
concerned, I might say that is not the nature of this proceeding and 
never has been the nature of these proceedings. 

If you look into the historical background of election contests from 
the earliest time, you do not have adverse proceedings nor do you have 
adversary proceedings before any congressional committee. It is 
merely an inquiry as distinguished from a proceeding. It may take 
the nature of a quasi-judicial body from time to time and other times 
it may take the nature of an administrative function, but it is purely 
a legislative inquiry as distinguished from an adversary proceeding. 

Mr. Hannetr. I have read very carefully the history of each of 
the contests. I participated in one one time, Chavez versus Cutting. 
I filed a petition and I filed a bill of particulars. Opposing counsel 
filed a petition to dismiss and was heard by the full committee and 
argued the motion to dismiss filed by the late Senator Cutting, and 
in that proceeding it was all out in the open and we had full oppor- 
tunity to be heard on the questions of law as well as the questions of 
fact. And, may I say, at this time that we are not waiving our 
motion to dismiss, and at this time we are filing a motion for a bill 
of particulars. We are confronted with this situation. The petition 
filed here charges a great many things, fraud, misconduct on the part 
of election officials and illegally voting and many things, but in no 
instance has the name of a single voter, not the name of one voter has 
been set up in this, personally, who cast a vote, an illegal vote; not 
the name of a single election official who cast an illegal vote; not the 
name of a single precinct in the State where any misconduct took 
place or any law violated. 

I don’t believe that in all fairness we should be called upon to go 
ahead with a bar recount without knowing what precincts, what 
persons, what votes, so that we may prepare. This recount goes 
through and takes 6 months or 7 months and then we find ourselves 
confronted by the committee in Washington and a report that I un- 
derstand we are not going to be permitted to see, we are not going 
to be in a position to fully and fairly present the side of the client. 
May I, at this time, read into the record our motion for a bill of 
particulars? 

Mr. Ware. If I may say this, your bill of particulars motion is 
out of order at this time, due to the fact that this bill of particulars, 
the purpose of these conferences as stated, and the authority upon 
which I am holding the conferences is based upon the authority of 
the committee to make inquiry into the election, which they have done. 
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No charges have been made by the committee. The committee is 
merely making inquiry into an election, not into any personal rights 
of any one, merely an election inquiry, the general election, November 
4, 1952. These conferences, sir, are being held for the purpose of 
determining what the laws of New Mexico are in relation to elections 
and the purpose of the conference this morning is called to consider 
an agenda. Your petition for a bill of particulars or your motion 
for a bill of particulars should be sent to the chairman of the sub- 
committee in Washington. 

Mr. Hannerrt. It is in his hands this morning—— 

Mr. Ware (interrupting). I have no authority to accept the filing 
of a petition, nor would it be considered filed until it is in the hands of 
the chairman. 

Mr. Hannerr. It should be in his hands at this time. 

Mr. Ware. That is the tribunal that you will have to take that up 
with, sir, not this meeting. 

Mr. Hannerr. We don’t want to appear to be obstructionists but it 
probably will be our position before we proceed in this recount that 
we would like to have an opportunity to argue before the commit- 
tee, our motion for a bill of particulars. We are at a loss, now, to 
know what we are confronted with except the wild, vague and scur- 
rilous charges set forth in the petition, without the name of an illegal 
voter, without any particulars at all. 

Mr. Ware. I fail to see, Governor, just what specifically your 
charges in relation to a bill of particulars, or your desiring a bill of 
particulars has to do with what the law of New Mexico is. That is 
the purpose of these conferences to try and mutually agree. We have 
given you an opportunity to mutually agree as to what the laws of New 
Mexico are in relation to various subjects. For instance, what is a 
legally qualified voter? That is what we are here for, to determine 
that between ourselves and try to mutually agree as to when a person 
is properly registered ; as to when a ballot is properly marked. That 
is the purpose of these conferences. It has nothing to do with any 
specific charges in relation to any specific allegations. It merely 
has to do—we are trying to determine between ourselves what the law 
is in relation to those particular items. It doesn’t have any relation 
at all to any charges that were made. 

Mr. Hannerr. Very well, sir. With that understanding in mind 
and not waiving our motion to dismiss, not waiving our motion for a 
bill of particulars, we are happy to proceed with it, so far as I know. 
I want to confer with associate counsel determining what the law is. 
We want it distinctly understood that it is our purpose to ask the 
committee to pass on the bill of particulars before we actually partici- 
pate on the recount. With that understanding, we are ready to go 
ahead with opposing counsel to determine whether or not the various 
things that you have mentioned—we want to point out also at this 
time—— 

Mr. Ware (interrupting). Yes, sir. 

Mr. Hannetr (continuing). That under the laws of the State of 
New Mexico, both statutory and as used in our supreme court, the 
petition is not a valid petition, would not be under the laws of the 
State if we are going to be governed under the laws of the State. 

Mr. Ware. Would you hold those arguments for the committee? 
I believe you have presented these arguments to the committee. I 
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do not have the authority to consider any of these matters. I merely 
have the authority to hold a conference in relation to the laws, to try 
and determine what the laws of New Mexico are and I would appre- 
ciate it if you would hold those arguments for the committee. 

Mr. Hannetrt. I am just making my record as I go along. 

Mr. Ware. May I say, your making a record at this time is out of 
order because we are here to consider the laws of New Mexico in rela- 
tion to the election of 1952 and not the other matters in relation to 
filing and so forth. You are making them before a group without 
jurisdiction. I have no jurisdiction to consider those matters. My 
authority in this particular conference is to hold the conference be- 
tween the parties, in order that they may come to some mutual agree- 
ment as to what the laws of New Mexico are in relation to the election. 

Mr. Hannetr. Yes, sir; we want to make our records so we can take 
a copy of this record we are making before the committee. 

Mr. Ware. That may well be, but I would say it is out of order at 
this time. 

Mr. Hannett. There is one further thing I want to mention. That 
is, the constitutional and statutory provisions which protect the se- 
crecy and sanctity of the ballot. We desired to be placed in the cate- 
gory of unwilling participants in a proceeding which can have no 
other effect than to completely destroy the secrecy and sanctity of 
the ballot. Now we are ready to proceed. 

Mr. Ware. Fine. We will now have passed out to you a proposed 
agenda for the holding of these conferences. I would like to read 
to you the proposed agenda: 


RECOUNT CONFERENCES, STATE OF NEW MEXICO, GENERAL ELECTION, NOVEMBER 4, 
1952 IN THE MATTER OF THE ELECTION OF THE HONORABLE DENNIS CHAVEZ, 
Unttep States SENATOR, CONTESTED BY THE HONORABLE PATRICK J. HURLEY 


1. Definition of New Mexico law. 
2. The general organization of the recount, including the mechanics of count- 
ing ballots. 
3. Legal fees. 
4. Compensation to be paid by the United States Senate. 
5. Voting machines 
Special problem in relation to Lincoln, Otero, and Dona Ana Counties. 
. Legally qualified voters: 
(a) Registration. 
(v) Citizenship. 
(c) Criminality. 
(d) Insanity. 
(e) Residence. 
(f) Death. 
8. Problems in relation to legally cast ballots: 
(a) Ballots from which the visible number has been detached. 
(0) Ballots not marked in pen and ink or indelible pencil. 
(c) Ballots which have been spoiled and mutilated. 
(@) Ballots which have distinguishing marks and are thereby identifiable 
to interested persons. 
(e) Ballots not marked with a cross. 
(f) Ballots from which the visible number has been detached. 
(g) Ballots which are unfolded in the ballot box. 
(h) Ballots cast by persons voting more than one time. 
(it) Ballots where the cross mark is outside the party circle or the 
marking box and various degrees of such markings. 
(j) Ballots with two different types of markings, such as: 
Cross Mark in party circle and tick mark in a box 
(k) Ballots marked for both candidates. 
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(1) Ballots marked for one candidate, with legal mark and for the 
other candidates with an illegal mark. 

9. Affidavits of assistance and problems related thereto. 

10. Problems related to precincts having no ballot numbers in the poll books 
or affidavits of registration and unqualified voters. 

11. Discrepancies between the number of ballots found in the ballot box and 
the number of voters listed in the poll book. 

12. Persons entitled to be present at the recount and rules of conduct. 

Are there any questions in relation to the proposed agenda? 

Mr. Hannert. I would like to ask what is meant by “definition of 
New Mexico laws”? 

Mr. Ware. Broad question. It is what we wish to consider in deter- 
mining these various legal questions involving the election laws of 
New Mexico. I believe you and I had a discussion on that point in 
your office. I thought it would be well if we started the confer- 
ence 

Mr. Hannert (interrupting). I assume the matters involved are 
the definitive ideas that you are trying to reach ? 

Mr. Ware. That is right. 

Mr. Hannert. No. 1, covering everything ? 

Mr. Ware. That is right. Two covers what we are going to con- 
sider in New Mexico law, substantive law, procedural law, or adjective 
law whichever you want to call it. Any additions, proposed additions 
to the agenda ¢ 

Mr. Hannerr. Will there be a recount of the boxes already counted 
by General Hurley ? 

Mr. Ware. The decision of the committee was to conduct a recount 
of all the ballots in the State of New Mexico. Are there any further 
questions or proposals in relation to the agenda ? 

Mr. Hannerr. None. Isuppose if any further considering the New 
Mexico law that occurs to us after this gathering, we can also submit ? 

Mr. Ware. Absolutely, they may be presented at any time. The 
same is true—I would like to make this statement at the conference 
that I have so stated to Governor Hannett and to Mr. Adams, that 
any evidence which would be pertinent in relation to the inquiry into 
the 1952 general election in New Mexico may be presented to the staff 
of the subcommittee at any time. We would be only too pleased to 
have it or confer with either parties at any time we are called upon 
to do so. 

Mr. Apams. I assume that the general purposes of these conferences 
will be to discuss matters of procedure in connection with the recount 
and the law that will be applied in determining what ballots should be 
counted and what ballots should not be counted ¢ 

Mr. Ware. That would be a correct statement. 

Mr. Apams. I think the proposed agenda includes those items. I 
don’t have anything at the present time to add to the agenda. As 
Mr. Hannett has suggested, there may be other things that will occur 
to us. I wanted it understood that whatever would be added later 
would be in connection with those general subjects of what the law is, 
with reference to counting ballots and the procedure that will be 
adopted by the committee in making a recount. 

Mr. Ware. That is correct. It was my understanding with Gover- 
nor Hannett and Mr. Adams that this meeting this morning will be 
purely for the purpose of considering the agenda and thereby aleviate 
the heavy work schedules of counsel of both sides. If there are no 
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questions about the agenda, may I propose a second meeting date. I 
believe it has been discussed between counsel and that May the 4th is 
the next available time, I believe. 

Mr. Hannerr. May the 4th I will be in Mineral Wells, Tex. 
May 11 will be the earliest date that I can be present. 

Mr. Apams. I will be available May 4 and any other date that the 
committee suggests. I would like to make this comment, that we are 
not going to make any progress in connection with the recount. I 
think we should get started at the earliest possible time. If present 
counsel is not available, I think that other counsel should be chosen 
to represent them. It may be that, from time to time, I shall not 
myself be available to attend some of the conferences, but if I am not I 
will find someone else to take my place. I know there are a great 
many matters to be discussed and there probably will be considerable 
disagreement between counsel for the parties as to the law of New 
Mexico, what it is, and as to the methods of procedure there will be 
disagreement, and I] ~~ ate that these later conferences will take 
quite a little time. So, I would earnestly request that we get on with 
them, just as soon as noble and keep at them until we have either 
agreed or disagreed, and the committee has had an opportunity to 
make a decision on the matters that we are unable to agree upon. 

Mr. Ware. Governor ? 

Mr. Hannerr. This comes up on very short notice, sir. I have 
commitments and associate counsel has commitments to clients. 

Mr. Ware. Governor, it was my understanding when I talked to 
you the last time, May 4 was the suitable date to proceed. 

Mr. Hannerr. You are entirely mistaken. At no circumstances 
would I agree to meet because I have known for a long time that I 
have to go to Mineral Wells, Tex. 

Mr. Ware. Is it possible for other counsel to be present? 

Mr. Hanwnerr. I don’t know. 

Mr. Ware. There are six counsel sitting at the table. 

Mr. Cuavez. It was my understanding that Governor Hannett 
advised you the other day as to my commitments, Mr. Montoya and I. 

Mr. Ware. It was my understanding, at that time, that your com- 
mitments would be completed by May 4. 

Mr. Cuavez. No; we leave tomorrow in a contest case in San Juan 
County, which probably will take 10 days. I have a case following 
that which is set for May 5. 

Mr. Ware. May I ask the gentlemen if it is not possible for you to 
postpone some of the matters? Having been an attorney I know in 
many, many cases it can be postponed. The business of the Senate is 
being held up as a result of this. We must try to ask you that you 
consider that the Senate’s business should take preference at this time. 
I hope that you gentlemen can rearrange your schedules. 

Mr. Cuavez. That would be all right with the average case, but, for 
instance, in this contest case that we have in San Juan County—— 

Mr. Ware (interrupting). I understand your problem. 

Mr. Cuavez. No; just a moment. I don’t believe you know what 
the facts are. The judge in that district was disqualified and the 
supreme court designated a judge from the southern part of the State. 

Mr. Ware. I am saying I understand your particular case. 

Mr. Cuavez. Heiscoming over. It isn’t just the case of the regular 
cases. 
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Mr. Warr. I had reference to some of the other counsel, whether it 
would be possible for them to rearrange their schedules. 

Mr. Hannett. I have a matter before the corporation commission 
tomorrow, a case that I have taken depositions in, in Judge Hatch’s 
court. Judge Hatch doesn’t grant continuances, at least he never 
has for me. My client is being sued for $200. I owe him some obli- 
gation. I happen to have been chosen by Senator Chavez to represent 
him and I think that these conferences, I should be permitted to be 
present and at the same time keep my commitments to clients, previ- 
ously made. 

Mr. Ware. Then you are stating that you, yourself, cannot be avail- 
able, sir, before May 11? 

Mr. Hannetr. Not in justice to myself and my clients. 

Mr. Ware. You will be in conference all that time? 

Mr. Hannerr. No; there could be during that time—I have to go 
to Hot Springs Wednesday as a witness and be there Thursday. I 
would think that probably Friday and Saturday I could be present. 

Mr. Ware. Could we set a conference for Friday and Saturday ? 

(Off the record.) 

Mr. Apams. Friday would be agreeable. I would suggest that we 
might start the conference today. 

Mr. Hannett. That is agreeable with us; we planned on it. 

Mr. Ware. Is that agreeable? Fine, we can start today and go as 
far as we can today and then the next meeting we will hold will be on 
Friday. Friday morning, shall we set the time at 10 o’clock? 

Mr. Hannert. Make it 9:30. 

Mr. Ware. It is agreeable. Mr. Adams, is that agreeable? 

Mr. Apams. That is agreeable. 

Mr. Ware. The next session will be held on Friday at 9:30. We 
will try and obtain the same room at that time. Then we will proceed 
with the agenda. First on the agenda is the definition of New Mexico 
law. What law are we going to follow when we say New Mexico law, 
in the proceedings of these conferences ? 

Mr. Apams. My thought on that is that the New Mexico law that 
we should follow would be the law, the substantive law with reference 
to the holding of elections, which would include the manner of regis- 
tering voters, qualifications of voters, the manner of conducting the 
elections and, in general, those matters of substance. 

Mr. Ware. What do you mean by the substantive law? Would 
you define that for us? 

Mr. Apams. As distinguished from the procedure of conducting a 
recount or contest. I don’t think that the New Mexico Election Code 
dealing with contest in court has any application to legislative in- 
quiry or legislative contest because the Senate, no doubt, has full 
power to determine its own method of conducting a contest or recount 
or whatever you might call it. 

Mr. Ware. Could we define that substantive a little bit further? 
By that do you mean the constitution and the statutes? 

Mr. Apvams. The constitution—— 

Mr. Ware. And the decisions of the Supreme Court of New Mexico? 

Mr. Apams. I think the decisions of the Supreme Court of New 
Mexico should be considered and given weight. I don’t think that 
the Senate is bound to follow them. It would be agreeable with me 
if they did. 
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Mr. Ware. Governor, do you have any differences? 

Mr. Hannetr. I agree with Mr. Adams with the exception, I think, 
that the Senate of the United States should consider the statutes of 
the constitution and the decisions of the Supreme Court of New 
Mexico as binding on them. I understand perfectly that the Senate 
has its own Members and the committee will do as it thinks wise. I 
likewise am under the impression that the substantive law of the State 
should be controlling. Mr. Hurley is relying on it in his petition, 
and I think the decisions of our supreme court should be controlling 
where the y are vital. 

Mr. Ware. May I say this, it is not what the Senate is going to con- 
sider; it is what you gentlemen are going to consider in relation to 
the laws of New Mexico. Could we say that we are in agreement upon 
this: That the constitution of the State of New Mexico, the statutes 
of the State of New Mexico, and the decisions of the Supreme Court 
of the State of New Mexico will be considered in determining what 
the laws of New Mexico are in relation to the various problems, with 
which we will be confronted? May I say that we are in agreement 
upon that? 

Mr. Apams. I think so. If that is confined to substantive law as 
distinguished from mere procedure, that would be adopted. 

Mr. Ware. I would say this: That in relation to procedure the 
United States Senate will consider its own procedure. But in sub- 
stantive law, my instructions are that we should enter into stipulations 
based upon the laws of New Mexico, would you all agree with the 
statement that has just been made? 

Mr. Hannetr. The statutory laws of the State of New Mexico we 
consider to be substantive law. All of them, not necessarily some, but 
all of them include the statute which provides for the sufficiency for 
a petition or complaint. 

Mr. Ware. May I say, sir, that you are dealing with another body 
at this time, which is the United States Senate. In relation to pro- 
cedure and rules, the Senate makes its own rules and procedures. As 
I stated in the opening statement of the conference—I would like to 
quote from that— 

Therefore your stipulations shall become part of the evidence upon which the 
United States Senate shall base its judgment. If you cannot agree, rules based 
on the laws of the State of New Mexico will be ordered by the subcommittee. 

Mr. Hannetr. We understand that perfectly, but we wanted to 
make our position clear. 

Mr. Ware. You agree that we should consider the constitution and 
the statutes and the decision of the Supreme Court of New Mexico 

Mr. Hannetrt (interrupting). And that they should be controlling 
in the recount. 

Mr. Ware. And the laws, based upon the constitution, decisions, 
and statutes shall be controlling in these conferences. I cannot state 
they will be controlling in the recount. Any rules that we enter into 
at this time are subject to the approval of the subcommittee. I hope 
that everyone is clear upon that point—that these rules and stipula- 
tions will have to be ap proved by the subcommittee. They cannot 
delegate their authority. That is the first point; are we all clone on 
that point ? 

Mr. Hannetrt. I think so. 
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Mr. Ware. We will make that in a form of a stipulation. 

Mr. Apams. We are willing to so stipulate. 

Mr. Ware. You are willing to stipulate ? 

Mr. Hannerr. That is right. 

Mr. Grantuam. I understand that these will be written up and 
signed. 

Mr. Ware. That is correct. May I make a proposed stipulation 
to you gentlemen, based upon the agreement that we have just gone 
into ? 

Mr. GrantTHAM. Yes. 

Mr. Ware. That the parties agree that in the consideration of future 
stipulations based upon the laws of New Mexico, that the Constitu- 
tion of the State of New Mexico, the statutes of the State of New 
Mexico, and the decisions of the Supreme Court of the State of New 
Mexico shall be controlling. 

Mr. Hannerr. That is correct. 

Mr. Ware. Is that agreeable ? 

Mr. Apams. That is correct. 

Mr. Ware. We will have this transcribed into a written stipula- 
tion. The next order of the business on the agenda is the general 
organization of the recount, including the mechanics of counting bal- 
lots. In order that we may have some substance to this—of course, 
in relation to this one point—the general organization of the recount, 
I would like to say this: That the Senate itself, it is of necessity that 
the staff is going to have to organize the recount. I have before me 
a staff memorandum in relation to the proposed organization of the 
recount. I would like to go over this with you gentlemen at this time. 
In relation to the substantive aspect of this, I wish you would hold 
your questions on the substantive law to which it rel: ites. It is going 
to go into many aspects of law, but all of that is reflected back upon the 
rules which will be entered into by the parties and approved by the 
subcommittee. First, the determination of legally qualified voters. 

A. The personnel, registration examination division, to handle this 
particular question. ‘This will be under the direction of the director 
of the recount, who will be associate counsel of the staff. He shall ad- 
minister the determination in accordance with the rules of the recount. 
Second, he will have a chief registration examiner. He will be a 
member of our staff, selected by the chief counsel from the committee’s 
permanent staff. 

B. He shall have custody of all registration records. 

C. Heshall direct all personnel. Three registration examiners shall 
work in teams composed of representatives for each side. In other 
words, there will be a man chosen by your group and a man chosen 
by Mr. Adams’ group. 

Mr. Hannetr. May I ask if we will have a copy of this? 

Mr. Ware. Yes; we will have it typed up and you will be presented 
with a copy of it. 

Are there any questions in relation to the procedure in determin- 
ing—— 

Mr. GranTHAM. One question occurs to me, and that is, Is there a 
further appeal to the committee in the event that General Hurley 

Mr. Ware (interrupting). Absolutely you may, in the event that we 
cannot agree. In other words, let’s say that you file an objection to 
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certain names as being qualified voters and the decision has been made 
that they are unqualified voters, a notation of your objection and the 
ground of your objection will be made and that will be so noted on 
the tally sheet that you object to this many votes, or that General 
Hurley’s people object to this many votes of these people who we have 
determined or the decision has been made are unqualified to vote or 
unregistered in this instance. I conceive of no other way it can be 
done. 

Ir. Hannerr. In the event a vote is declared an illegal vote, will 
each side have an opportunity to make an investigation and furnish 
further evidence as to the qualifications of the voter ? 

Mr. Ware. Yes; you may. Any further questions upon that pro- 
cedure ¢ 

Mr. Grantuam. Mr. Ware, do I understand that in case of objection 
by one side or another on a counting or the failure to count a par- 
ticular vote there will be a record made at the time as to the reason ? 

Mr. Ware. Absolutely; every objection will be noted upon the tally 
sheets and supporting data will be offered in support of that. 

Mr. GranrHam. There will be a reporter throughout the pro- 
ceeding ? 

Mr. Ware. Not a reporter. 

Mr. GRANTHAM. At least, there will be a formal record made? 

Mr. Ware. There will be a formal record made. Are there any 
questions about this particular part on unqualified voters? May I ask 
if you gentlemen agree with the procedure that has been suggested ? 

Mr. Hawnerr. I think we do, but we would like to study that copy. 

Mr. Ware. We will see that you obtain a copy of this. This is in 
further relation to the determination of other unqualified voters. 
Any questions in relation to that ! 

Mr. Apams. I am just wondering about these objections to qualifica- 
tions of voters. You are making a record of the objections on the tally 
sheet ? 

Mr. Ware. That is right. They will be classified on the tally sheet 
as objected to and the votes will be set aside. In other words, they will 
be set aside, they will be counted—let’s say that the committee staff 
decides, the staff makes a decision that these particular voters are un- 
qualified. We will count them in our tally. We will also make a 
separate tally that these particular votes have been objected to by 
General Hurley or by Senator Chavez, one or the other. 

Mr. Apams. The grounds of the objection will also be noted on that 
objection sheet ? 

Mr. Ware. No, the grounds for objection will be noted upon a 
separate record. 

Mr. Apams. That is what I wasn’t clear about. 

Mr. Ware. Not upon the sheet, there wouldn’t be room. 

Mr. Hannerr. Suppose there is a disagreement that the voter is a 
legal voter. Will the box be opened and examined in advance of a rul- 
ing by the Senate committee / 

Mr. Ware. Yes, it will. 

Mr. Hannerr. The ballot will be opened and examined? 

Mr. Ware. Yes, sir; that vote will be eliminated from the count if 


that decision is made or if agreement is made upon a particular un- 
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qualified voter, the ballot will be examined and the vote will be elimi- 
nated from the count. 

Mr. Hannerr. How will evidence be offered, by producing witnesses, 
for instance? 

Mr. Ware. That, sir, relates to the substantive aspect that we will 
consider. At this time we are merely considering procedure. The 
operating procedure—in other words, it is the mechanics we are 

talking about now, not the substance, sir. Any further questions? 

Now, we are going into another subject. How to count and tally. 
| Reads the distribution and opening of ballot boxes.] First of all, 
before we go into this, I would like to point this out to you that we 
will have guards who will pick up these ballots, the ballot boxes, 
registration records, and all the records from the county clerks.’ They 
will be brought under guard to the offices of the recount. Receipts will 
be given to county clerks and the examination record will be made at 
the time the guards pick the ballot boxes up, and the registration 
records, as to their condition at the time they are picked up. An 
examination will be made in the presence of the county clerk or deputy. 
The county clerk will be given a receipt. Those records will be under 
guard and all records will be under guard until the records are 

examined and they will be put under guard again and returned to 
the courthouses. 

Mr. Hannerr. Assume a vote is challenged because a person had 
departed this life and the dispute is whether or not he has or not. Are 
we going to have time to find out ? 

Mr. Ware. That again is substantive matters that we will consider 
very shortly. The distribution and opening of the ballot boxes [con- 
tinues reading, copies of which are attached at end of transcript}. 

In other words, as soon as the ballot box is opened the general condi- 
tion of the box will be noted by the judges and our staff representative. 
At that time they shall make a report immediately; after that is over 
they shall undo the packages, if they happen to be in packages, and 
make a count of all the ballots exc luding the unused ballots. The 
judges shall count the number of persons in the poll books. That is 
the second step. The third step [continues reading]. 

Mr. Hannert. Will the tally sheets be printed in large sheets ¢ 

Mr. Ware. Yes, sir. [Reading continued.| Is everyone clear on 
this point of counting the ballots’ Any further questions in relation 
to that? 

Mr. Hannert. Not at this time. 

Mr. Ware. The next point is the organization of the recount. 
[Reads powers of chief counsel of subcommittee. | 

Mr. Hannetr. May I ask at this time if we will have a copy of each 
tally sheet as we go along? 

Mr. Ware. No, sir; you will not. 

Mr. Hannerr. May we make one of our own? 

Mr. Ware. You may make such notes as you desire. 

Mr. Hannerr. I mean we can have a court reporter of our own or 
an accountant of our own or make a record, as we understand it, as 
we go along? 

Mr. Ware. We would like to eliminate any of that from the recount. 

Mr. Hannett. I mean, not interfering with the progress of the re- 
count, so that we will know ourselves when the thing is over how 
many votes are questioned and how many are not. 
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Mr. Warr. May I say this?) When it is finished you will be pre- 
sented a copy of the final figures and results, but I feel that to avoid 
any interruption of the recount that should not be permitted. That 
IS my Opinion a it this time. Howeve c. the dec ision, the final decision 
will be made by the committee upon that point. They will make 
that decision. 

Mr. Hannetr. We would like to, without interfering in any respect, 
or delaying at all, we want to know each night when each precinct is 
counted, we want to be able to make our own figures at it and then, 
where we have got the data before us. 

Mr. Warr. May I say, in the discussion of that particular question, 
the decision is rather remote at this tine, because no one in this room 
is going to make that decision. The committee will make that decision 
about that particular item. 

Mr. Apams. The examiner for each party will know what the count 
is in the precinct as he is examining, I should think, undoubtedly 
keep a record of the total. That would be a very simple matter for 
him to do. 

Mr. Hannetr. We ought to have the right to know where we stand 
every night. 

Mr. Apams. Yes; I don’t see any objection to it. Certainly, as a 
matter of fact, I don’t see how you ¢ an help but know it if you have 
an examiner at each table who is counting the ballots or he Iping to 
count them. 

Mr. Ware. I may say this: You can keep any records you wish, but 
it will not be recognized as an official t ally. 

Mr. Hannerr. We unaerstand that. 

Mr. Ware. Also it would not be recognized as a basis for any ob- 
jection. Getting on with the powers of the chief counsel. In the 
event we enter into stipulation as we go along, the chief counsel 
may approve that stipulation, subject to the approval of the subcom- 
mittee and in the interval between the chief counsel’s approval and 
the approval of the subcommittee, that stipulation will be binding and 
the decision of the ballots decided upon, that stipulation cannot there- 
after be changed. 

Mr. Montoya. Assuming the subcommittee approves the stipula- 
tion. 

Mr. Ware. The record in the meantime will stand. The next office 
I would like to define for you would be the office of the director of 
recount [continues reac ling]. Any questions, first of all, about the 
subcommittee’s employees ? 

Mr. Hannetr. | assume we are going to have a copy of all this to 
study between now and Friday? 

Mr. Ware. That is right, you will exactly. 

Any questions about the functions of the staff representatives or the 
counting judge, chief tally clerk? 

Mr. Hannert. M: ay we say that I read an article saying, in an inter- 
view, that no one would be permitted to be present, no watchers would 
be permitted to be present—something to that effect. The point of 
my question is that—— 

Mr. Ware. As to the question of watchers, Governor, we feel that 
your counting judges are there at the table, examining, the ballots. 
In addition to that, your attorneys would be present, at this time, with 
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the adequate authority to look at any ballots they desire. We feel it 
would be unnecessary cost to have, in addition to that, watchers. 

Mr. Hawnerr. That isn’t what 1 had in mind at all. What I had 
in mind is this. We desire to have all these meetings open to the 
press, press representative to be permitted to be present because every- 
one in the State of New Mexico is interested in this. If his ballot is 
thrown out and not counted, he has a right to—— 

Mr. Ware (interrupting). The Senate would say this, not to be 
impolite, but the committee will make the rules as to who will be per- 
mitted in the counting room. We cannot guarantee to you that the 
press will be permitted. I merely extended the permission that the 
press be permitted, at your request, and as a courtesy to you. But, as 
far as the recount is concerned, that would be—— 

Mr. Hannerr (interrupting). We want to invoke that decision 
before we proceed with this action here now. 

Mr. Ware. You may invoke this provision. These conferences and 
all other points that you submit you are being permitted to submit 
these matters, not as a matter of right, but as a matter of courtesy 
being extended by the committee in the interest of justice and objec- 
tivity. But the committee will finally decide that question. Any 
questions about the general organization of the recount ? 

Mr. Hannerr. None. 

Mr. Ware. Mr. Adams, do you have any questions? 

Mr. Apams. No; not at this time. 

Mr. Ware. I will say to you, that will be distributed to you prior 
to the next meeting. 

Mr. GrantHam. Maybe one point could be cleared up while you are 
on that subject. 

Mr. Ware. Yes, sir. 

Mr. Grantuam. There will be 1 representative for General Hurley 
and 1 for Senator Chavez designated as an election judge. 

Mr. Ware. Counting judge. 

Mr. Granruam. This is supposed to be confidential, but naturally 
it would be expected that the representative of Senator Chavez would 
disclose to us, day by day, what the results are. 

Mr. Ware. That is human nature and we cannot do anything about 
that. The only thing, we might say that he would not be permitted to 
give you the copies of the official t: lly sheets. 

Mr. Hannerr. Are we entitled to a tally clerk as well as a judge? 

Mr. Ware. Tally clerk, no sir; that will be done by the staff repre- 
sentative, in the presence of and witnessed by the counting judges. 

Mr. Cuavez. What would be the objection on the part of the sub- 
committee, or yourself, if counsel for General Hurley and Senator 
Chavez agreed, say, that there shall be designated two watchers from 
each side? What objection would there be ? 

Mr. Ware. The only objection we would have, as far as we are con- 
cerned we would have no objection to having them in, but I can say, 
as far as the cost is concerned, we are conscious of cost and the commit- 
tee feels that would be an unnecessary expense item due to the fact that 
you have your judges. If you want to put your own people in there 
at your own expense and so designate them officially from day to d: ay, 
we would have no objection to having them in there. However, as 
far as their participating in the actual count or interfering with the 
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actual count, the committee would object to that. As far as watching, 
fine. 

Mr, Cuavez. Then in the alternative, why doesn't the committee 
select, say a tally clerk from General Hurley’s side and a tally clerk 
from our side and have your representative, instead of he being the 
tally clerk, he supervise it? He supervises the tally just as you did 
on the other matter. 

Mr. Ware. Then we come to the item of expense. It would make 
four people at the table employed by the Senate. We feel that two 
people and a staff representative are sufficient. You are going to have 
a person there that is going to look after your interest. General Hur- 
ley is going to have a person there to look out for his interests. 

‘Mr. Cuavez. No, in the tallying. 

Mr. Ware. They are going to be right there when he makes the 
mark on the tally sheet. Instruction is not to make a mark on the 
tally unless the two people are there. The man should not sign the 
tally sheet. 

Mr. Hawnerr. That is, our man has to sign it, too? 

Mr. Ware. Absolutely, sir, your representative has to sign the tally 
sheet. If he objects to it he doesn’t have to sign it. In other words, 
if he objects to anything on there he will not sign, if he says it is not 
accurate insofar as his objecting to the ballots is concerned, that is one 
thing. 

Mr. Cuavez. Mr. Ware, don’t you believe that would help expedite 
the work of the committee and thereby save money to the taxpayers of 
the « country if you hada separate group e ntire sly to do the t tallying, sO 
that that phase of it could go forward with dispatch, instead of having 
the same people who do the counting, then have to turn around and 
do the tallying. The way it is done here there are two people. 

Mr. Ware. Yes; I know your system. 

Mr. Cuavez. Two people will sit there on each side, and there will 
be one individual will get the ballot and there is a representative of 
both sides, and he will start at the top for the presidential electors and 
then go on down. In this case it is just going to be the senatorial race. 
They watch it and have separate tally clerks, it would expedite the 
thing, I think, 50 percent and thereby would save money to the tax- 
payers. It isa question of expediting the work. Iam afraid that your 
counting is one phase of it, but your tallying is another phase and from 
a practical standpoint you are going to overburden, in our judgment, 
those watchers who are counting and also have to turn around and— 

Mr. Ware (interrupting). The tallying will be made by a staff man 
under this system as we have it now. The actual tallying will be made 
by the staff representative of the committee. 

Mr. Apams. May I suggest this, Mr. Ware? I think it is going to 
be a little different than “the ordin: uy counting, because we will only 
be counting for one oflice instead of a Whole lot of them. I see no 
objection to these extra tallying clerks except the item of expense. 
I was thinking that each countin g judge selected by t the party could, 
if necessary, kee p his own ti ally. Ti he wants to e ae up on the staff 
representative then you would have three peop le keeping tallies and 
probab rly they would, their tallies wouldn’t alw: Lys agree, You would 
have to ‘be té ill ied. i aon k that would pro bably meet the matter that 
Judge Chavez had in mind of having, in the interest of accuracy. 
having two tally ee on each side. In other words, the counting 
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judge could probably act as a tally clerk, too, simply to check up on 
the staff representative to be sure that he has made an accurate tally. 
As I say, I don’t see any objection to it. At least we wouldn’t have 
any objection to having the extra tally clerk except it would cost more, 
and right now I can’t see that it would be necessary. May be that after 
we start in on the count we will change our mind. Right at the present 
L wouldn’t—— 

Mr. Ware (interrupting). If I may suggest this, Judge, that if we 
proceed with the present plan and we find that we do need the extra 
tally clerk, at that time, we will hold a meeting, and another thing I 
would like to point out, many of the things we have on here we may 
havetochange. Wedon’t know. There are local conditions and condi- 
tions of ballots and so forth. It may be that some of our plans when 
we get into the recount itself, may have to be changed entirely. There 
may be conditions that we haven’t suspected or have no ideas of at all 
until we actually start the tally. At that time we could get together 
and we have to have two additional tally clerks at each table or 
we will have to have an extra lawyer for you people to expedite the 
counting and things of that nature. You all agree to that? 

Mr. Apams. Yes. I think, too, that this counting is going to go 
much slower than we expect, because there will be each judge, I mean 
each examiner for the party, or counting judge, whatever you call 
them. He will be looking at the ballots very closely. It will be to 
the interest of his party to do so. I think the problem of tallying is 
not going to be great because we will be counting so slowly. 

Mr. Ware. Also, in the interest of expediting the counting, the more 
people we have at the table the more argument we may get into. 

Mr. Apams. I understand that this will probably occur at the present 
oflices of the committee. 

Mr. Ware. That iscorrect. I would like to state at this time we have 
obtained, subject to the approval of the subcommittee, additional 
space at the staff headquarters, 142 Monroe Northeast, for the counting 
of the ballots. 

Any questions or further suggestions in relation to the general 
organization of the recount ? 

Mr. Hannerr. Not on our part. Of course, we want to study this 
and we may have suggestions Friday. 

Mr. Ware. We will further continue the discussion of the general 
organization on Friday. We have a third matter on the agenda, 
legal fees. I believe that was discussed with both Mr. Adams and the 
Governor. Governor, do you have any ideas about that ¢ 

Mr. Hannettr . Yes, sir. I have very definite ideas. I receive, for 
my services from my regular clients, $200 a day and my expenses. I 
expect to be paid that. I suppose other counsel will submit their bills. 

Mr. Ware. I would like to say to you gentlemen, as a practical 
proposition, that you consider these facts. The Senate or the Govern- 
ment—generally bills are submitted to the Government, particularly 
in relation to the professional services. They scrutinize those with 
rather sharp eyes, not to question the value of anyone’s services but 
to be practical, gentlemen. In the Maryland recount it is a matter of 
record that some $70,000, I am not sure of myself, or $105,000 in legal 
fees was presented to the committee at that time. I would like to point 
out to you at the same time, that the Senate appropriated some 

$20,000 for legal fees. They said, “Gentlemen, you cut the pie the way 
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you want to.” If we could come to some agreement, I suggest to Gov- 
ernor Hannett, for the record, that they give me some fieures which 
will cover all counsel fees, not only your counsel fee and Mr. Adams’, 
but all other counsel employed. Otherwise, I might say, you would 
run the risk of some people not being paid by the Senate. 

Mr. Apams. Do you have in mind some round figure per month that 
this contest continues ? 

Mr. Ware. That is right, some round figure per month, which will 
include all attorneys’ services. In other words, that figure would be 
binding upon you. 

Mr. Apams. I suggest that Governor Hannett and myself, or some 
of the other gentlemen get together and discuss that and give it our 
ideas. 

Mr. Ware. Defer that to the Friday meeting? 

Mr. Apams. Yes. 

Mr. Ware. Would that be satisfactory, Governor? 

Mr. Hannetrt. Yes. 

Mr. Ware. Now we have the next problem on the agenda—voting 
machines. 

Mr. Apams. I suppose item 4 is included by 3 and 4 together? 

Mr. Ware. I missed one item. Compensation to be paid by United 
States Senate. The Senate will, or rather the committee will author- 
ize the hiring of personnel to be used in the recount, that is, your 
counting judges, your registration examiners. Of course, if you 
finally put tally clerks in, the payment of tally clerks 

Mr. Hannerr. How many employees will each side be permitted 
to employ, other than counsel ? 

Mr. Ware. You will be permitted to have 1 person, at least 1 person 
at the counting table, your counting judge and your representative in 
the examination of the registration records. As far as the registra- 
tion teams are concerned, I propose now that we will have 4 people 
from each side, that would make 4 teams examining the registration 
records; then the other counting judges, the number of counting 
judges will be 4 people. This you want to think about—who either 
have some experience or knowledge of registration records, to hire i in 
addition to that, your counting judges. My thought, at this time, in 
proceeding with the recount is that we establish three counting tables 
to start and probably increase the number of tables as the recount pro- 
gresses. I feel that until we get our teeth into the organization and 
see how it is going to be, limit it to three counting tables at the outset. 
Does that answer your question ? 

Mr. Cuavez. Three and four? 

Mr. Ware. That is right, seven people. 

Mr. Hawnnett. Each side, in addition to counsel will have seven 
employees? 

Mr. Ware. That is right, employees of the Senate, designated by 
each side. 

Mr. Apams. Will there be 1 attorney present, or 2, during the count- 
ing? 

Mr. Ware. That is another matter I want to take up at this time. 
Whether or not you will want an attorney present at the registration 
examination, or whether you feel that one man will be able to handle 
it. My feeling is that one man should be able to handle it at the out- 
set, until we increase the number of tables. 
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Mr. Cuavez. I think from a practical standpoint you will be able 
to expedite the matter better if we have 1 attorney for the counting 
judges and 1 for the registration. 

Mr. Ware. All right. 

Mr. Apams. I am inclined to agree with that. 

Mr. Ware. You agree? 

Mr. Apams. Yes. 

Mr. Ware. You agree there should be 2 attorneys there at all times, 
1 then in the counting room and 1 in the registration examiner’s room ¢ 

Mr. Apams. It is possible that we may find 2 are too many, we only 
need 1. That is one thing that we should keep in mind in trying to 
decide on this round figure for legal fees, whether we are going to 
have two. 

Mr. Ware. Yes; keep that in mind. 

Mr. Cuavez. What about the pay of these employees and how long 
are they going to work, is it going to be a 5-day week? 

Mr. Ware. It will be a 5-day week, 9 o’clock until 4:30. Are those 
hours satisfactory ? 

Mr. Apams. How much time at noon ? 

Mr. Ware. We will adjourn 1 hour for lunch, 12 to 1. 

Mr. Cuavez. What about the salary? 

Mr. Ware. I had suggested a salary of approximately $3,000 a year, 
however, I believe that $3,600 would probably be more in line with the 
services and the time and the strain and the heat. 

Mr. Cuavez. Have you broken it down to a monthly or semi- 
monthly ? 

Mr. Ware. It would be based—no; I haven’t done that. 

Mr. Hannerr. I think it would be more satisfactory to fix per diem, 
because some of these people start out and then get tired. 

Mr. Ware. Yes, how about $10 a day? 

Mr. Cuavez. No. 

Mr. Ware. That is what you pay your election judges. 

Mr. Montoya. We have a lot of trouble getting them, too. 

Mr. Ware. It is $50 a week, approximately. 

Mr. Cuavez. I think 

Mr. Warez (interrupting). You think that is too low? 

Mr. Hannert. I think it should be $15 a day. 

Mr. Cravez. $15 a day, 5 days a week, or $75 a week, or times your 
12 months is $3,600. 

Mr. Ware. $15 a day, or $75 a week or $150 semi 

Mr. Hannerr (interrupting). How often would the people be paid ? 

Mr. Ware. That is something I would have to work out with the 
United States Senate disbursing office. Normally, out of Washington, 
employees are paid once a month. However, I think we can make 
special arrangements so the people may be paid once weekly. 

Mr. Cnavez. In connection with this, I think counsel would agree, 
in connection with this work, these counting judges and registration 
checkers or judges, or whatever you want to call them, if the work 
of this committee is to be expedited and it shall be handled with dis- 
patch, if we check over and get the best qualified people commensurate 
with the duties, and commensurate- it is very difficult to get the best 
type of person to do that and only for a limited time. 


Mr. Ware. Yes. 
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Mr. Cuavez. Taking that into consideration, I think $15 a day is 
little enough for the kind of work you want done. It is going to be 
tedious work. It is going to be day in and day out. As Governor 
Hannett says, if we are going to run into the practical situation, some 
will go 2 weeks and go by the boards, and another will go well until 
you get this tropical heat here in Albuquerque during the summer and 
they will all want to adjourn to Santa Fe. I think that $15 a day is 
little enough. I think it would be within your $3,600 a year. 

Mr. Hannett. I think $15 a day would be satisfactory. 

Mr. Ware. Would that be satisfactory ? 

Mr. Apams. I think so. You will have difficulty determining com- 
petent people. 

Mr. Ware. I will suggest to the committee that $15 a day be recom- 
mended for the compensation of your employees excluding the at- 
torneys. That might be a suggestion for your attorney, if you could 
come to some agreement with your attorneys on a dailv rate. 

Mr. Ware. It isnow 11:45. I wonder if we could have an adjourn- 
ment for lunch. 

Mr. Hannetrt. I suggest we adjourn until 2 o’clock. 

Mr. Ware. Two o’clock, is that agreeable ? 

Mr. Apams. That is agreeable. 

Mr. Ware. We will stand adjourned until 2 o’clock this afternoon 
at the same place. 

(Whereupon the meeting was adjourned until 2 p. m.) 


AFTERNOON SESSION 


Mr. Ware. We will commence the afternoon session. Item No. 5 
on the agenda, voting machines. We have, I believe, several pre- 
cincts of the State with voting machines. We have to get down 
to the issue of how to proceed to tabulate the vote from the voting 
machines. I would suggest that a representative from each side travel 
to the area where there are voting machines and check the tabulations 
on the voting machines. 

Mr. Hannetr. We have no objection to that, but the thought occurs 
to us, suppose there is an illegal vote cast in those precincts. How are 
you going to determine them ¢ 

Mr. Ware. That is a good question, Governor. There is quite a 
problem of recording the unregistered voters. 

Mr. Hannettr. The machine doesn’t take into account that kind 
of a ballot. The only way I would know is to call the voter and ask 
him how he voted. 

Mr. Ware. Pardon? 

Mr. Spann. Our State law provides for that, calling in the voter 
and putting him under oath and asking him that. 

Mr. Ware. That could be done. Mr. Adams, do you have any 
suggestions in relation to the voting machines? 

Mr. Apams. No; not at this time. I suppose that is the only way 
you would find out how the unregistered voters voted. 

Mr. GranruaM. I heard the rumor that some of the machines have 
been reset so that you cannot check, in the same category as the three 
counties where the ballots were burned. It would be the same problem, 

Mr. Ware. In order to have some continuity in discussion, let’s 
come to an agreement about the voting machines. First, as to how 
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we are going to count them. Is it satisfactory that a representative 
for each side goes into the county together with a staff representative 
and takes the tally from the msicliinant 

Mr. Hannetrt. I think that is all right. 

Mr. Ware. We can stipulate as to that one point? 

Mr. Apams. Yes. 

Mr. Ware. The second point is the case of unregistered voters. 
In case we find unregistered in the precinct, that the voter be called 
in and have a sworn statement taken by notary public of the State 
of New Mexico as to how he voted. Would that be satisfactory ? 

Mr. Hannetr. At this time we wouldn’t want to waive our right to 
cross-examine. 

Mr. Ware. You might have a representative present as General 
Hurley would have a representative present. At the time that you 
called them in there would be one of your attorneys present as well as 
the attorney for General Hurley. 

Mr. Hannert. That might be handled in the form of a deposition. 

Mr. Ware. May we state it that we can take a deposition, sworn 
to before a notary public in the State of New Mexico? 

Mr. Apams. Just as to the question of how he voted ¢ 

Mr. Ware. That is right. 

Mr. Apams. I have no objection. I don’t know, that might become 
quite an involved procedure, if there are very many. 

Mr. Ware. The question should be limited in scope because of the 
time element, to how did he vote, whether he voted for Senator Chavez 
or whether he voted for General Hurley. It should be limited in scope 
to that one issue. Is that satisfactory that we call a voter in before 
a notary public and the questions be limited to how he voted ? 

Mr. Apams. How would he be called in? Would he be called in 
by subpena? 

Mr. Ware. We can subpena him. We have a right of subpena. 

Mr. Apams. A good many may be hard to find, they may have left 
the State. 

Mr. Hannetr. Suppose he refuses to testify on the grounds that 
it might incriminate him. 

Mr. Ware. He has no such right under the laws of the United States 
before a Senate committee because section 18, United States Code 
Annotated, section 3458, I believe it provides for immunity. 

Mr. Hannerrt. In an election contest ? 

Mr. Ware. Yes, sir; not only an election, but any other matter in 
criminal proceeding. In other words, in testimony for a legislative 
committee, it cannot be used against a man for criminal prosecution. 

Mr. Avams. The only objection I can see to that procedure is the 
possibility that it might take an awful lot of time if there are numer- 
ous unregistered voters. If there was some way it could be done more 
expeditiously I think it would be better. 

Mr. Ware. Has anyone a suggestion as to how else it could be deter- 
mined ? 

Mr. Apams. A lot of it could be done by registered mail, I should 
think. Send out a questionnaire to these voters with a self-addressed 
stamped envelope. That is a possible way it could be done to save 
time. 

Mr. Hannetr. That would be rather a dangerous procedure, I 
would think. 
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Mr. Apams. It might be. I could see objections to any procedure 
probably. 

Mr. Hannerr. Supposing some of them wanted to help Chavez and 
they voted for Hurley. They could vote by mail and perjure them- 
selves. 

Mr. Grantruam. As a matter of fact, if a person votes illegally in 
the first place, I don’t believe I would want to believe him under oath 
as to how he voted. 

Mr. Apams. That would be the only way of telling in the case of 
a machine. 

Mr. Grantuam. We might agree on the procedure, but what the re- 
sult is going to be I would not want to hurt—— 

Mr. Apams. Either one of us could be hurt by the results. 

Mr. Ware. I believe that somebody suggested that we follow the 
laws of New Mexico, that your laws provide for a man being put under 
oath and asking him how he voted. He is going to lie just as much 
before a notary public—— 

Mr. Hannett. I see no objection. 

Mr. Apams. I see no objection to it. I suggest that before we bind 
ourselves that we find out how many of these registered voters there 
would be and, at that time, perhaps discuss it further to see if there 
is any more practical way of doing. 

Mr. Hannert. In that connection we want to do some investigation. 
Has there been any schedule as to how the votes are going to be 
counted ? 

Mr. Ware. Other than this, Governor, the committee is of the opin- 
ion that the best place to start would be Bernalillo County, because of 
the fact that I believe approximately one-quarter of the entire vote 
of the State was cast here, and also from the standpoint of expense and 
so forth. 

Mr. Hannetr. That is agreeable with us. 

Mr. Ware. That is agreeable that Bernalillo County be first? Fine, 
then we can state this, as far as the unregistered voters are concerned 
in those precincts where voting machines are found, that we will defer 
the method of proving the vote of the unregistered voter until such 
time as we determine the number of the unregistered voters, is that 
satisfactory ? 

Mr. Hannerr. Yes. 

Mr. Apams. Yes. 

Mr. Ware. We can draw a stipulation to that effect then. Now, we 
come to the problem that Mr. Grantham brought up, of those precincts 
where the voting machines have been cleared. That is the totals have 
been cleared from those machines. I believe that situation does exist 
in several precincts. I think it exists in Dona Ana County, does it 
not ? 

Mr. Arex. Santa Fe, and Los Alamos. 

Mr. Grantuam. It seems to me that is a related problem to the next 
one. There ought to be a uniform system worked out for handling 
both of them. 

Mr. Apams. I can’t agree with Mr. Grantham on that. They are 
similar problems that is true, but I think the question of destruction of 
ballots is a little different from clearing a voting machine. 

Mr. Granruam. It depends just who you are going to charge. It 
may be some of General Hurley’s people did that. 1 
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Mr. Apams. It is not the same type of question. 

Mr. Grantuam. What is the difference in the type of question? In 
the one place you have got the machines that are cleared, you can go to 
the machine and see—— 

Mr. Apams (interrupting). The difference is, one was done law- 
fully, and the other was done illegally, unlawfully. 

Mr. Grantuam. Do you want to throw out all three of these 
counties ¢ 

Mr. Apams. I don’t think so. We will discuss that as another point, 
I suppose. 

Mr. Ware. Getting back to the question of the voting machines, I 
would like to settle that first. Would it be satisfactory with all par- 
ties if the voting machines, the totals on the voting machines as re- 
ported by the election officials be taken as accurate? But, however, be- 
fore they are taken as accurate, that we make sure that the tally sheets 
upon which they are reported are sworn to by the persons who took 
the tally. I believe in some instances in the State the election officials 
have failed to take the oath or sign the oath, but all the officials that 
checked those machines signed the oath on the tally sheet. 

Mr. Monrrora. What do you have reference to? The ones that par- 
ticipated or the ones that made the check ? 

Mr. Ware. No; the ones that participated. This is in the case where 
the machines have been cleared only. It is limited to that case that 
the election oflicials take an oath, if they have not taken one already 
on the tally sheets, that all election officials take an oath that that is 
an accurate count. 

Mr. Apams. That is agreeable to us. 

Mr. Ware. Of course, in all these instances the pollbooks and regis- 
trations will have to be compared. Is that agreeable? 

Mr. GrantHuam. I was going to make the suggestion it would be 
agreeable to us provided the same course of treatment is accorded to 
the precincts where the ballots have been burned. I can’t see any dis- 
tinction. In one you can’t go to the machine; in the other you can’t 
go to the ballots. 

Mr. Hannetr. It was just as wrong to release the machines as it 
was to burn the ballots. 

Mr. Apams. I don’t think so, because the law provides for the clear- 
ing of the machines whenever it becomes necessary to use them in any 
kind of election. A different law applies. 

Mr. Hannetr. The results are the same. 

Mr. Montoya. I don’t think the law is any different. 

Mr. Apams. I don’t think we have to discuss the question of burned 
ballots. 

Mr. Grantuam. It is the next item on the agenda. Any agreement 
we would be willing to make on the voting machines would be contin- 
gent upon the agreement about the burned ballots. 

Mr. Apams. We are certainly not going to agree to taking the cer- 
tification of the election officials in cases where the ballots were burned. 
If your agreement is contingent on the voting machine 

Mr. GrantHuam (interrupting). In one of the same counties you are 
willing to agree to the machines, we do exactly what you are unwilling 
to do as to the ballot boxes. 
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Mr. Apams. I am not going to argue the question. This isn’t the 
time and place to do that. We are not going to agree on the burned 
ballots. 

Mr. Hannert. Supreme court has passed on it very recently. 

Mr. Apams. I have read that case. 

Mr. Ware. May I suggest that you hold the question of your cleared 
voting machines until after the discussion on the special problems in 
relation to Otero, Lincoln, and Dona Ana Counties, is that agreeable? 

Mr. Grantuam. Yes. 

Mr. Ware. Mr. Adams, is that agreeable with you? 

Mr. Apams. To defer that? 

Mr. Ware. Yes; until after the discussion on Otero, Lincoln, and 
Dona Ana Counties. 

Mr. Apams. Yes. 

Mr. Ware. We can start the discussion on No. 6. 

Mr. Kasrier. Before you go on, Mr. Ware, I believe there is a 
problem; I don’t know if you have discussed it or not. There are 
some precincts where they had voting machines, where the total num- 
ber of votes cast on the voting machines exceeds the number of regis- 
tered voters in the pollbook, or names of voters in the pollbook. How 
would you propose to handle that situation where there were excessive 
votes cast on the machines? 

Mr. Ware. Governor Hannett, do you have any answer to that? 

Mr. Hannerr. Offhand I don’t. I have heard that, I don’t know 
any answer to the problem. Offhand I don’t know what the answer 
to that is. 

Mr. Ware. Would you have any suggestion as to how we could han- 
dle that problem? 

Mr. Kastter. I have noticed in some States that where a problem 
of that type arises, there is some line of authority that they cancel the 
excessive votes on a pro rata basis, depending on the number of votes 
in the precinct. 

Mr. Montoya. They do that on the statutory procedure provided 
in the particular State. We don’t have a statute like that in New 
Mexico. 

Mr. Hawnnetrt. I can’t see, offhand, subject to any further delibera- 
tion, I can’t see anything wrong with it. 

Mr. Apams. I don’t see where that would change the results any. 

Mr. Ware. No; I think the thing to do would be, let’s say we have 10 
excess ballots cast on a machine, than people in the pollbook, to elimi- 
nate 10 from each count, each tally, each candidate. 

Mr. Kastrer. There is another line of authority that says they will 
disqualify the whole precinct for such a mistake as that. 

Mr. Ware. How do you feel about eliminating a specific number 
from each candidate ? 

Mr. Apams. How would that make any difference, if you eliminate 
them on the same proportion, on the same ratio—— 

Mr. Ware. Well, it eliminates the illegal votes from the whole tally. 

Mr. Apams. Yes; I understand, but it wouldn’t make any difference. 

Mr. Ware. In other words, your tally could never be accurate as 
long as the illegal vote was in there? 

Mr. Hannett. It won’t change the result. 

Mr. Apams. No. 
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Mr. Ware. It won’t change the result but it can change the count. 

Mr. Kastier. The question might revert back to the authority or 
responsibility of the election officials. There is a statute covering that, 
if they failed in their responsibility. 

Mr. Ware. Yes; but how does that affect the count? 

Mr. Kastier. Throughout the entire precinct. 

Mr. Hannerr. It doesn’t depend on whether the Democrats were in 
majority of the officials 

Mr. Montoya (interrupting). It depends on that and also a show- 
ing of prima facie of fraud with an opportunity given to the other 
side to come in. 

Mr. Ware. You are referring now to New Mexico law, Mr. Mon- 
toya? 

Mr. Montoya. That is right. It depends on which political party 
has the representation in that particular county. 

Mr. Cuavez. That matter has been gone into in the case recited by 
Governor, in the memorandum given by Governor Hannett—7rujillo 
v. Trujillo. It goes into the question as to who shall have the favorite 
position and what evidence must be submitted before you are in that 
favorite position, as set out by Mr. Kastler. 

Mr. Ware. Well, that, of course, presupposes the showing of fraud. 
Let’s eliminate that from the question for our discussion at this 1 
and assume there was no fraud, in any event that no fraud could be 
proven. How then are we going to decide that? 

Mr. Cnavez. You certainly would not be warranted in throwing 
out the entire precinct. Then you would have to come back to some 
alternative. 

Mr. Ware. That is what I would like to get to now. What would 
we do in that case? 

Mr. Cuavez. Some alternative plan. 

Mr. Ware. Eliminating from the totals as has been suggested ? 

Mr. Cuavez. I imagine. 

Mr. Apams. I would think so, in the absence of fraud. Of course, 
I think that situation might sometimes in itself suggest fraud, not 
always. But the fact that the tally doesn’t agree with the number of 
voters in the pollbook might itsclf suggest there is something wrong 
and it would bear further inquiry. 

Mr. Hannetr. The statute had that in mind when they said that 
the judges and the clerks were appointed by the dominant party of 
that county. 

Mr. ApAms. Yes; I am familiar with that statute. I think that 
statute might be applied in a similar situation. You find this to be 
true, I think sometimes the party entitled to presumption created by 
that statute may have won the precinct. He may not want it thrown 
out. What are you going to do in a situation like that ? 

Mr. Hannert. Follow the statute. 

Mr. Apams. Follow the statute and throw it out anyway. Well, it 
seems fair to both sides. 

Mr. Ware. Can we state in the absence of fraud that we will elimi- 
nate from the total, the number of ballots that were illegally cast from 
the total tally of each candidate? 

Mr. Montoya. You won’t reach a correct result if you do that. 

Mr. Ware. Supposing you have 13 votes, how are you going to 
decide that? 
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Mr. Montoya. Supposing you have a precinct, for example, where 
General Hurley got 500 and Senator Chavez got 100. If you have 13 
votes over, are you proposing to eliminate 10 from General ‘Hurley and 
10 from Chavez? 

Mr. Ware. No: that isn’t what I said. We would eliminate an equal 
number from each candidate, 13 from Chavez and 13 from Hurley. 

Mr. Grantuam. It should be eliminated in the proportion that they 
received. 

Mr. Hannerr. Eliminated in the proportion of the majority. 

Mr. Ware. The proportion that the illegal vote bears to the votes 
cast. 

Mr. Hannetr. Say Hurley got 150, Chavez got 50, the votes should 
be eliminated from the respective candidates on the basis of their 
totals. 

Mr. Ware. Aren’t we then putting ourselves in a position to crystal 
gaze? How can we tell that all 13 illegal votes were cast for Hurley 
or Chavez? 

Mr. Hannetr. Youcan’t. We wouldn’t be having the discussion if 
you were going to do that. 

Mr. Warr. Under your system we would. 

Mr. Hannerr. Under my system there would not be an equal amount 
deducted from each of the candidates, but the one that got the larger 
vote, it would be prorated as against the smaller vote. 

Mr. Ware. Aren’t you cryst: tal gazing and penalizing the man that 
got the legal vote 4 

Mr. Hannetr. That was the theory of the counsel proposed by the 
other side. 

Mr. Ware. The theory that he was trying to get across. Ihave gone 
into some of these cases that he is talking about. The statute provides 
for 13 illegal votes passed, 13 will be deducted from each candidate’s 
total. 

Mr. Montoya. I never heard of that one. It is in proportion. 

Mr. Ware. If it is in proportion you are assuming that you are 
penalizing the candidate with the larger number of votes? 

Mr. Montoya. You are pen: alizing 1 more if you do it the other way, 
the way you suggest if you elimin: te 13. 

Mr. Ware. Not necessarily. You are presupposing that all 13 
votes could have possibly been cast for 1 candidate and that they also 
could have been cast for the other candidate. So it eliminates from 
each side. You are not guessing at all. You are saying it could have 
been cast for A, or it could have been cast for B. 

Mr. Montoya. Assuming you have 500 for 1 and 100 for another. 
There are 10 illegal votes. You are proposing from your formula 
to eliminate 20 total votes. Actually when you get through you wil! 
have more votes cast than have been counted. 

Mr. Ware. You will have less? 

Mr. Montoya. No; I mean less. 

Mr. Ware. Any ideas over here? 

Mr. GranTHaM. It seems to me that assuming the case where 500 
were cast for 1 candidate and 100 for the other, if you have 20 illegal 
votes, they were cast in that same proportion. 

Mr. Apams. I would agree to that. 


Mr. Ware. Eliminate in proportion to the total received ? 
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Mr. Avams. Deducted from the same candidate, in the same propor- 

tion that he received of the legal votes. 
Mr. Ware. Can we stipulate to that? 
Mr. Hawnnerr. Yes. 

Mr. Apams. I am willing. 


Mr. Ware. We will have a stipulation drawn to that effect. We 
get down to No. 6 again, “Special problems with relation to Otero, 
Lincoln, and Dona Ana Counties.” First of all we know that the 
problem there is that there are no ballots. Gentlemen, do either of 
you have any ideas how we should handle the situation ? 

Mr. Hannert. I would like to hear Mr. Adams on that. 

Mr. Ware. Before we start, may this be limited to questions of law 
and not the questions of fact as to who burned what, or who did what. 
May I ask that limitation be placed on this discussion. Is that agree- 
able with both parties ? 

Mr. Apams. Yes, it is agreeable with me. 

Mr. Ware. Proceed, Mr. Adams. 

Mr. Apams. I have in mind the proposed method of handling not 
only Lincoln, Otero, Dona Ana, but any other places where ballots may 
be destroyed, now or during the progress of this recount. I think it 
is not beyond the realm of speculation that possible ballots might be 
destroyed while the recount is upon us. If you care to, I will read 
the proposed rule that I have to cover the situation. It is my idea, 
which, of course, is subject to any comment from counsel they care 
to make. 


Mr. Ware. Would this rule also apply, Mr. Adams, to the voting 
machines ? 


Mr. Apams. No. This only applies to destruction of ballots. 
{ Reading :] 


If the committee shall determine that any ballots had been intentionally and 
willfully destroyed for the purpose of preventing an inspection thereof, by the 
committee or its representative, and such action was intended for the benefit 
of either candidate, there should be deducted from the vote of the candidate for 
whose benefit the ballots were destroyed, such number of votes as the committee 
may, from whatever evidence may be available, determine were unlawfully cast 
for such candidate among the ballots so destroyed. If the committee is satisfied 
that either candidate, directly or indirectly, caused such ballots to be so destroyed, 
only the vote for his opponent, as shown by the official tally, should be counted. 


Mr. Ware. What relation, sir, does that have to the laws of New 
Mexico? 

Mr. Avams. I don’t think it is spelled out in laws of New Mexico, one 

way or the other. 

Mr. Ware. Does it have any relation to the case to which Judge 
Chavez referred a few moments ago? 

Mr. Apams. No; because in that case there is an absence of any 
evidence as to why the ballots were destroyed, whether it was done 
intentionally or willfully. There is simply no evidence in the record 
before the supreme court except the fact that the ballots themselves 
were burned, were destroyed. I think there is a good deal more than 
that to go in the cases that we have, Lincoln, Otero, and Dona Ana 
Counties. So, as I say, as far as I know there is no specific law on 
the subject, either in our statutes or in our decisions. 

Mr. Ware. Then your point is, Mr. Adams, that in the event that 
it is proven to the committee that these ballots were destroyed as a 
result of fraud and under the direction of either candidate, that the 
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total received by the candidate, the total vote received by the candidate, 
shall not be counted ? 

Mr. Apams. If it is done. 

Mr. Ware. But the total vote for the innocent candidate should be 
counted ? 

Mr. Apams. Yes; if it is proven that either candidate is responsible, 
directly or indirectly, for the destruction of ballots. 

Mr. Hannetr. When and where would that evidence be intro- 
duced, before whom and would we have a right to subpena witnesses 
on each side and confront the wintesses and so forth ? 

Mr. Apams. I don’t know about that, that is for the committee to 
decide what the procedure would be. 

Mr. Ware. I would like to say this, gentlemen, in relation to the 
problem, the whole problem. First of all, may we decide this ques- 
tion first, Mr. Adams, on the basis that no fraud can be proven. I 
mean the question under discussion, the point that you raise is a ques- 
tion that none of you here have any authority to give the answer to. 
It is a question which the committee itself would have to pass upon, 
in the event the facts that you relate were proven. May I ask what 
we are going to do in the event that such evidence is not present? 
Let’s assume that the ballots were detroyed. They are not available. 
What are we going to do? I would rather limit it to that and hold 
the discussion of anything like the other for the committee. 

Mr. Apams. That is a different problem which I had not connected 
with Lincoln. I assumed just the opposite occurred there. I assume 
that if there was an act of God, there was a fire, lightning struck the 
building and destroyed the ballots, no one was actually responsible for 
it in that case. You might have to apply the same rule that you do 
in the voting machines which have been cleared. But I don’t think 
that is what happened in Otero and Dona Ana Counties. 

Mr. Hannetr. Who was responsible for the ballots being de- 
stroyed ¢ 

Mr. Apams. I would say primarily, Judge Scoggins. There were 
others involved. I don’t know. 

Mr. Ware. AsI suggested, gentlemen, I would like to eliminate any 
discussion of the factual issues in this question, Mr. Adams. Let us 
assume, as I said to you. Ihave no authority to make any stipulations 
based on the facts. The committee will have to make a determination 
in the event such evidence is presented to the committee for determi- 
nation. That would be up to them as to what they are going to do, 
but for all practical purposes, let us limit the discussion to the ques- 
tion of what we are going to do in the event that is not proven. Let us 
assume now, for the sake of argument, that that is not the case, 
that the ballots were merely unavailable, because they are destroyed. 
How they were destroyed or who destroyed them, let’s eliminate that. 
The only records we have available are tally sheets, pollbooks. Based 
on that question, what are we to do? 

Mr. Montoya. The supreme court has answered that question for 
us, They said that the only records available were the tally sheets 
and the pollbooks and they would use them to determine the ballots in 
that particular precinct where the ballots were burned by the election 
officials. 

Mr. Hannerr. That is our position. 
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Mr. Apams. I see no objection to that position if you first assume 
that the destruction occurred without any intention or willfulness or 
without any fraud connected. 

Mr, Ware. That is what I am assuming. As I said, I have no 
jurisdiction to permit you to enter any stipulations in relation to that. 
I feel that that is evidence that must be presented to the oaeetet 
If they wish to hold a public hearing and go into that and make : 
decision based on whatever evidence the “V choose to use that will ‘ws 
up to them. 

Mr. Cuavez. May I make a statement for the record, Mr. Ware? 

Mr. Ware. Sure. 

Mr. Cuavez. I note the admonitions that you have given Mr. Adams. 
Mr. Adams repeats himself. Well, I believe that this fraud, that this 
thing was done and there was a lot cf willfulness in the burning of the 
ballots in that district. Now, that is one of the matters that we had 
in mind when we filed this motion for a bill of particulars. If they 
say that we were responsible, that Senator Chavez was responsible for 
the burning of those ballots, they should so allege in the Federal court 
when they allege fraud, they would have to allege it with particu- 
larity. Under our statute, when they allege any type of fraud, they 
must allege it with particularity and they must name names, the 
names of the precincts, the name of the person who voted illegally, if 
he voted illegally, and all facts showing the fraudulent transaction. 
That wedon’t have here. It not only hasn’t been proved, it hasn’t been 
alleged. We would have liked to have had him allege it so we would 
know where we were. But, he hides under some shadow of insinua- 
tion, stating that he believes that there was willfulness in the burning 
of the ballots. If we had this under the correct pleadings we would 
say, “What did Senator Chavez have to do with the burning of those 
ballots?” Unless you can connect Senator Chi avez with them, what— 
what are you going to do, disfranchise all those people who voted for 
Senator Chavez, when he had no control over what happened, not 
only to the ballots in Dona Ana County but in any other county? 
And, won’t have anything to do if ballots are destroyed, in order to 
have the municipal election that you are going to have here in Al- 
buquerque tomorrow. 

Mr. Ware. As I stated before, Judge Chavez, I feel this is a matter 
for a committee decision. It is not a matter that we can speculate on. 
As you stated, I don’t believe there is an allegation that Senator 
Chavez had anything to do with it. There has been no such allega- 
tion. I feel that this question was not the main issue before this 
conference at this time. 

Mr. Hannerr. Until there is an allegation that Senator Chavez 
was connected with it, the matter should not be considered. 

Mr. Ware. At this conference may I say this, that it is not, how- 
ever, a matter which has not been examined by the committee and 
it is not a matter that will not be continued to be examined by the 
eommittee. Any matters of this nature, or any matters which are 
factual issues, which our trained investigators are looking into, as 
I say, up to this time there has never been an allegation of that nature. 

Mr. Apams. As I understood, Mr. Ware, we were trying to take 
care of not only that situation down there, which, by the way, oc- 
curred after the petition was filed some time ago. We couldn’t allege 
in our petition something that occurred afterward. 
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Mr. Hannerr. The petition could be amended if there is going to 
be any proof of it. 

Mr. Apams. May I speak without interruption. There also may 
be other cases that arise during the progress of the recount of de- 
struction of ballots. It seems to me like it is proper, at this time to 
consider what might be done in cases—— 

Mr. Ware (interrupting). May I say this, like I have said before 
today, that these questions of factual issues are questions which are 
solely within the jurisdiction of the committee, for their determina- 
tion, and this involves facts. This conference is based on discussion 
of the laws of New Mexico. The laws of New Mexico do not cover 
this situation, therefore, it is going to have to be referred to the com- 
mittee. Any evidence in relation to the burning of the ballots or any 
other fraudulent action will be deferred for the judgment of the com- 
mittee. I would like to defer any further discussion of this matter. 

Mr. Cuavez. The laws of the State of New Mexico do cover the 
situation of fraud. 

Mr. Ware. The situation of fraud, absolutely, but I am not refer- 
ring to the situation of fraud. I am referring to a judgment of facts, 
that the committee will judge. 

Mr. Cuavez. Insofar as we are concerned, let’s make our position 
clear. We are not afraid. The FBI have been down there and in- 
vestigated how the ballots were burned. Your committee has been 
down there. I dare say the finding that you will make will be just 
the contrary to what Mr. Adams stated. Of course, it is a matter 
of fact, but the question of fraud upon which he bases all his state- 
ments and insinuations and innuendos are all based upon fraud. Now, 
if they are going to allege fraud they must come in within the stat- 
utes id the interpretation given those statutes by the State of New 
Mexico. They must not only allege the fraud, but then the fraud must 
be shown and then it must be shown that it was intentional and will- 
ful, and then that either one candidate or the other was responsible 
for it. 

Mr. Ware. May I say this in order to clarify just one point. The 
position of this subcommittee is this. They are here to judge an 
election, they are not here to make accusations against either candidate. 
They are here to find facts and that is what they are looking for, 
facts. On the basis of the facts or the findings of fact, that they 
make, which will include the recount of the ballots, they will make 
a report. A recommendation will be made to the United States Sen- 
ate asa body. The body will then consider the report and recommen- 
dations of the Committee on Rules and Administration, and there, 
both side I can assume, will be well represented to argue many, many 
of these points that are coming up. 

Mr. Apams. Does this follow, am I correct in understanding what 
you have said, that actually so far as recount is concerned these par- 
ticular counties will not be, they can’t be involved except to the extent 
of the voting machine and that the question of whether the burned 
ballots ought to be counted or not counted, or what is to be done with 
them will be decided later by the committee itself ? 

Mr. Warr. Yes. May I say this, that all the findings of fact, 
including the findings determined by the recount of the ballots will 
be considered by the committee in its recommendation. May we con- 
tinue on with the discussion of what we are going to do now, assuming 
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eliminating the fraud from the situation of the burning of the ballots 
in Dona Ana, Lincoln, and Otero Counties, assuming we have only 
pollbooks and registration records and tally sheets. What are we 
going to do? 

Mr. Granruam. Exactly the same as we do with reference to the 
voting machines, where they have been cleared, use the pollbooks and 
tally sheets and arrive at your totals that way. 

Mr. Ware. Is that agreeable ? 

Mr. Apams. Are you referring to all cases of that kind? That may 
come up, any cases where the ballots are missing or destroyed or beyond 
the reach for the purpose of recounting. There is no evidence of fraud 
or of any intentional destruction. 

Mr. Ware. That is a matter within the jurisdiction of the commit- 
tee. Where the fraud gets into it, you are getting into the committee’s 
questions of fact. I don’t think there is any question before this 
conference that in the event that fraud is proven that other action can 
be taken by the committee. I feel that you can all assume that other 
action would be taken in the event that oa aud is found, in the marking 
of the ballots, or stealing of ballots, or however it may come up, or 
even the burning of ballots. 

Mr. Hannerr. I presume that would be done in an open hearing, 
both sides represented by counsel and full opportunity to examine 
and subpena witnesses ¢ 

Mr. Ware. You may not assume that. You may consider that any 
committee of the United States Congress will follow its rules and 
the Standing Rules of the United States Senate will be applied and 
the constitutional cases that have been followed with relation to hear- 
ings and precedent. I wish we could all keep one thing in mind that 
this is a legislative inquiry as contrasted with a judicial proceeding. 
As far as the rights to file petitions and papers and expect action upon 
them, or things of that nature, there are no such rights under the 
Standing Rules of the Senate or the cases of the United States 
Supreme Court. 

Mr. Cuavez. The general rules of evidence would apply, would they 
not, in hearings even before the Senate / 

Mr. Ware. May I say this, that as a matter of precedent, as a general 
rule, the hearsay rule and so forth are not ap plicable to legisl: ative 
hearings. However, you will find that each committee will take it 
upon themselves to make such rules and follow those rules in the event 
of a hearing, especially where it involved fraud or moral turpitude 
or in any cases of that nature. Can we agree, then, that we will use the 
tally sheets and the pollbooks and the registration records in those 
counties? That we will take the tally figures only where the tally 
sheets are signed by the election officials. If not signed and sworn to 
by the e lection officials then their signatures and oath will be obtained 
on those tally sheets. Will you agree with that, Mr. Adams? 

Mr. Apams. Yes. 

Mr. Ware. Will you agree with that, Governor ? 

Mr. Hannert. O. K. with us. 

Mr. Ware. Fine. 

Mr. Apams. That brings up another question that is similar. I 
don’t think it is rie es specifically. Supposing that the pollbooks 
or tally sheets have been destroyed. I don’t know that they have been. 
We might find some situations where they are also destroyed. 
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Mr. Ware. That would lead us back to the next rule of evidence. 
What is the best evidence of the election. That probably would have 
to be your records filed with your certifications, filed with the secretary 
of state, again provided that they are properly sworn to. Would that 
be agreeable, in the event that your pollbooks and so forth would 
be missing, your pollbooks and your tally sheets are missing in those 
precincts ¢ 

Mr. Hannerr. I think we ought to cross that bridge when we come 
to it. We seem to be pretty far in the field of speculation. It 
seems— 

Mr. Ware. It could be possible ? 

Mr. Hannetr. Possible but not probable. 

Mr. Warr. Would you have any objections to using the records of 
the secretary of state, or the certification? In any event, can we say 
generally th: at those will be considered in the matter where the ballots 
are missing, the tally sheets are missing and the pollbooks are missing, 
if those three things occur, that we will use the records of the secretary 
of state and any other records which may be obtained in the county 
clerk’s office? Would that be agreeable? 

Mr. Hannerr. That would be agreeable to us. 

Mr. Cuavez. That is getting to the next best evidence that you have. 

Mr. Ware. That is right, you would use the next best evidence rule. 
Is that agreeable with you, Mr. Adams? 

Mr. Apams. Yes; I think so. 

Mr. Ware. We can draw a stipulation to that effect. The question 
f legally qualified voters, that is, No. 7 on the agenda. I believe in 
relation to this specific problem there are certain constitutional guar- 
antees and requirements. The first requirement is that a voter, in 
order to vote, must be a registered voter. Now comes the question of 
how we shall determine a registered voter. May we say, frst of all, 
would you gentlemen be willing to stipulate that the first evidence to be 
presented of registration will be the registration records found in the 

ounty courthouse? By that is specifically meant the precinct regis- 
tration affidavits and your master list of registered voters found in 
the county clerk’s office. 

Mr. Hannerr. All the records in the county clerk’s office ? 

Mr. Ware. By that we would have to specify what records we mean, 
Governor. 

Mr. Montoya. As far as I know there is only one record that you 

an go to as to whether a person has actually registered or not. That 
is your regular bound book of original affidavits. 

Mr. Ware. That is what I have reference to, your precinct registra- 
tion book containing your original affidavits of registration. You 
vant to limit it to that not your master list. In addition to that you 
have a copy of your registration affidavits filed in your master index, 
the alphabetic ‘al index in the county. Should that be considered a 
part of your registration records? 

Mr. Hannerr. I think it should. 

Mr. Montoya. There might be instances where you might find it 
would be necessary to refer to it. i 

Mr. Ware. Mr. Adams? 

Mr. Apnams. I think that is right. 

Mr. Ware. You think then that we can say this, that your first 
evidence will be the precinct registration affidavits filed in your bound 
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book in your county clerk’s office and the master alphabetical list of 
your affidavits? That is your second copy, I believe it is blue. 

Mr. Monroya. Yes. 

Mr. Ware. Say that first. Second, that your evidence of your 
voter voting will be the pollbooks used in the precinct, is that correct 

Mr. Monvroya. Yes. 

Mr. Ware. Is that agreeable? 

Mr. Hannerr. Yes. 

Mr. Apams. The evidence of whether he voted or not? 

Mr. Ware. That is correct, the pollbook. 

Mr. Monroya. Would any comparison be made between the pre- 
cinct pollbook and the pollbook that is sent to the secretary of state’s 
office for the purposes of comparison ? 

Mr. Ware. That is a good question. Mr. Adams? 

Mr. Apams. Well, they should be the same. 

Mr. Monrroya. You are going to find in some cases they vary, too. 

Mr. Ware. Then perhaps we should have the pollbook that is in the 
secretary of state’s office. 

Mr. Apams. Which one we going to go by, which is going to be 
final, the secretary of state’s pollbook ¢ 

Mr. Grantuam. The one that is with the ballots. 

Mr. Montoya. The one that is in the precinct is the one that is to 
be used for final determination. Where you have a question of a 
clerk misspelling the name of a regis stered voter and having it cor- 
rectly spelled in the secretary of state’s, to reconcile the differences, 
I think it would be very helpful. 

Mr. Ware. The two pollbooks should be identical. 

Mr. Montoya. They should be identical except maybe for misspell- 
ing or some human error that has been committed by one of the clerks. 
You will find in some book a name looks like Jones instead of James. 
It will be helpful in finding out if the person is registered or not. 

Mr. Warr. May we say the pollbook found with the ballots. The 
precinct pollbook will be the best evidence ? 

Mr. ApaMs. That is the pollbook that is kept with the county clerk? 

Mr. Ware. That is correct. 

Mr. Hannetr. What happens is this: Different clerks make those 
books, simultaneously, and one might make an error and one might 
be correct. How much importance that would be, I don’t know. 

Mr. Ware. I feel that since the pollbooks in the precinct level are 
under impoundment by the Senate, that they alicald be the ones that 
are the best evidence. The other could be referred to for clarification 
purposes. Is that agreeable, Mr. Adams? 

M: ApaMs. I want to think about that a little, Mr. Ware, before 
I agree to it. As I say, they should be the same. One might have 
been changed and the other might not have been. 

Mr. Hannerr. It isn’t a question of changing them, it is a question 
of one person writing a name one way and somebody else spelling it 
another way. 

Mr. Apams. Offhand my thought is that both books should be 
considered. Neither one should be—— 

Mr. Ware (interrupting). Over the other? 

Mr. Apams. Neither one should be an ultimate guide, but consider 
both of them, 
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Mr. Ware. Would you agree that both pollbooks be considered ? 
Mr. Hannett. Yes. 
Mr. Cuavez. Yes. 


Mr. Ware. We can stipulate to tl that both pollbooks, the poll- 
book in the secretary of state’s ae: wil in the precinct can be con- 
sidered to dete Line the eregistrat cal a voter. Ths second step would 
be the compar! n of the names in the pollbook with the hames in 
the registration ted this we have described. The precinet regis- 
tration book and your master alphabetical list. supposing a name 
listed in the pollbook is not found in the registration records, either 


the master list or the precinct book, may we agree that that person 
is an unregistered voter under the laws of New Mexico ? 

Mr. Montoya. No. 

Mr. Hannerr. We 

Mir. Ware (interrupting). Let us say this, the name in the pollbook 
is Juan Perez. There is no Juan Perez in the registration records. 
Would you not consider him an unregistered voter ? 

Mr. Montoya. Suppose he is listed in the registration book as John 
Perez. 

Mr. Ware. That is a question of fact. Those considerations will 
have to be made, especially when you have a Spanish name and Anglo 
name. You have Juan and John, you are going to have to consider 
that as part of the evidence of his registration if there is some ques- 
tion about it. You agree he is unregistered, or you can’t agree he is 
registered, — we are coIng to have to determine those things. 

Mr. pane rr. Would we be permitted to bring in a voter if we 
are satisfied he was the person that cast the vote and of evidence that 
he was the one that voted and that the clerk, through some error, 
wrote his name down incorrectly C 

Mr. Warr. That, Governor, would have to be a matter of expediency 
at the time. I think you will find this, that our people will be so 
instructed, if there is any question or any reasonable doubt that this 
man is registered or unregistered, that they rule in favor of the man 
being registered. We are not out to disfranchise thousands of people 
on the basis of names. 

Mr. Monroya. We are going to run into this quite frequently. It 
will probably balance out. You are going to find a 1 lady that is 
married, eblabined under the name of Robert E. Allen—— 

Mr. Ware (interrupting). She votes under the name of Mary. 

Mr. Monroya (continuing). She goes to the polls and the clerk 
knows her as Mary Allen and writes her name down as Mary Allen. 

Mr. Warr. Those questions will have to be resolved. They are 
factual issues. May we stipulate on the basic problem of determin- 
ing voters—— 

Mr. Monroya (interrupting). The stipulation would bar either 
party from presenting ev idence that Mary Allen or Mrs. Allen are 
one and the same person ? 

Mr. Ware. It does not bar you from objecting. It is a factual 
determination. We could never stipulate. We could sit here from 
now until next Christmas and we would not be able to stipulate all 
the circumstances that we are going to find in those registration 
records. I have personally looked at them and I know the problems 
that are involved, particularly in between Spanish names and Anglo, 
where your Spanish name is put in as an Anglo name. Those are 
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all problems that. we are going to have to meet and they will have 
to be determined factually rather than covered by a written stipu- 
lation. Certainly if a woman has voted in the name of Mary and 
she is registered in ya hame of Mrs. John, she W il] not be considered 
ain unregistered voter. Her vote will not be thrown out. Those 
factual issues we agree will have to be determined at the time of 
the examination of the record. It is impossible to determine them 
at this time. You will have representatives, both of you, there. It 
is up to you to present, at that time, to make your argument, “Well 
this is Mrs. John, and here is Mary. Now, that is John’s wife,” and 
the factual issue is going to have to be determined. As I say, it is 
a matter of policy. Our staff workers who will be in here will be 
instructed, specifically in the case of registration, that they will pre- 
sume that the person is registered. The presumption will be in favor 
of registration. The } resentation of evidence the other way will have 
to be be yond a reason: aus doubt that they are not registere vd. Is that 
satisfactory? Can we stipulate that the comparison will be made 
between the pollbooks and the registration records ? 

Mr. Apams. Yes. 

Mr. Hannert. Yes. 

Mr. Ware. Now we come to several other problems here, your 
citizenship, criminal, residence, and death. 

Mr. Apams. Might I say this before we leave the question of reg- 
istration? There are other matters connected with it that I think 
might be discussed. One is where in a case of an affidavit that is 
not signed by the voter, or not sworn to or there is some other sub- 
stantial defect in the registration affidavit, whether that particular 
voter should be registered. 

Mr. Ware. How do you feel about that? I think what you have 
reference to, let’s take up this question first. Supposing we have a 
registration affidavit which is not sworn to, are we going to consider 
that man a registered voter. First, would he be a registered voter 
under the laws of New Mexico, where there is no oath? 

Mr. Cuavez. We are going to get a ruling on that very question 
in the next 4 or 5 days, in San Juan County. 

Mr. Ware. Would you like to defer that question ? 

Mr. Apams, I don’t think we necessarily want to follow the rule 
laid down by a lower court. I don’t know which way it will be. 

Mr. Cuavez. But that very question is going to be decided. 

Mr. Ware. This may put you in an embarrassing position. I under- 
stand you are one of the attorneys in the case. Would you care to make 
a statement ¢ 

Mr. Cuavez. No: it won’t embarrass us a bit. 

Mr. Ware. That he would not be a registered voter? 

Mr. Cuavez. That he must sign the registration as provided by the 
statute. 

Mr. Ware. First of all, if the registration is unsigned, he is an un- 
registered voter ? 

Mr. Cnuavez. That is right. 

Mr. Ware. Can we stipulate to that, Mr. Adams? 

Mr. Apams. Yes. 

Mr. Warr. Suppose he signed, but the oath is not on the registra- 
tion. In other words, no one has taken an oath? 

Mr. Cuavrz. Not before the notary or— 
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Mr. Ware (interrupting). That is right, or not before a person 
authorized to take oaths on registrations ? 

Mr. Cnavez. He wouldn’t be registered. 

Mr. Monroya. I don’t think he has complied with what the law 
sets up for registered voters. 

Mr. Hannerv. It is our view, generally speaking, that wherever 
the voter himself fails to comply with the law, that then his vote 
won't count, but for some failure of the election officials not doing 
his duty over which the voter had no control, the voter did every- 
thing he should do, then the vote should be counted. 

Mr. Ware. It sayswon the top of the registration that it is an affi- 
davit, sir. Has the voter done everything he should do? 

Mr. Cravez. The question will be raised, undoubtedly, as this case 
in San Juan, they will say that the voter did everything he could. 
He shouldn’t be penalized if he went into the clerk’s office and she 
was supposed to acknowledge it and have someone there and she failed 
to do it. So that vou have got a little more delicate situation there 
than appears on the surface. 

Mr. Ware. You stated that a person, unless he signed the registra- 
tion affidavit, would not be legally registered. 

Mr. Cuavez. That is right. 

Mr. Ware. And should not be counted as a voter? 

Mr. Cuavez. That is right. 

Mr. Ware. Then if he doesn’t take the oath, then you say he should 
not be counted ? 

Mr. GrantHam. There is a question there in this, that the voter by 
his own act signs the affidavit. If he doesn’t sign it he can’t be regis- 
tered. If he signs it before the clerk and he is actually busy doing 
something else and doesn’t put the name there, the voter might still 
be registered, having taken the oath and not signed it. 

Mr. Kastier. It is not before the clerk, it just gets in there. It is 
fraudulent or spurious affidavit. If it is not acknowledged before a 
clerk or notary public or duly authorized officer, I think then it should 
be disqualified and the voter is unregistered. Otherwise there is no 
protection against any number of people going in and signing afli- 
davits and putting them in the book. 

Mr. Monroya. On the other hand you have the duty on the part of 
the county clerk that they have been duly inserted in the book. 

Mr. Kasrier. The law requires it to be signed. 

Mr. Ware. How does that bear on the issue, Mr. Montoya? 

Mr. Montoya. It bears in this respect. I mean, that is a voter goes 
up and purportedly registers and does all that he can to register, ‘and 
his vote is accepted by the county clerk and put in the book of bound 
original affidavits of registration, I mean—— 

Mr. Ware (interrupting). You are assuming there is no duty upon 
the person desiring to become a voter to properly execute the actions 
that are necessary for him to become a voter, is that correct? Sup- 
posing you have this situation—— 

Mr. Monroya (interrupting). No. 

Mr. Ware. Suppose I go out and I am just a stranger in town, I 
have 15 minutes to fool around. I grab a pack of registration affi- 
davits and I go out and get 50 of them signed and take them to the 
county clerk and say, “Here you are,” and get on the train and keep 
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on going. Are they peaeensy registered if the county clerk puts them 
in the registration records? 

Mr. Monroya. No. 

Mr. Warr. What is the difference between signing a registration 
record that is not sworn to—— 

Mr. Monroya (interrupting). The law prescribes what shall be 
done to the affidavit of registration and prescribes the method of 
doing. If it is your county clerk, it is a ng 2 imposed on the county 
clerk to notarize that particular affidavit ; by the same token the regis- 
trations are appointed in each precinct, are designated and they have 
the duty devolving upon them. Are you going to penalize a voter 
because they, for example, a registration clerk failed to do his duty ? 
That is one of the questions. 

Mr. Hannerr. Or the county clerk either. 

Mr. Ware. Mr. Adams, do you have anything to say about that? 

Mr. Apams. First of all I don’t agree that a vote can be held to be 
illegal only for some act or failure to act on the part of the voter 
himself, I think, obviously, if the county clerk or the county com- 
missioners didn’t furnish ballot boxes to the precincts and they went 
ahead and voted on pieces of scrap paper, not on official ballots, I 
don’t think those votes should be counted. It may be that the voters 
themselves are not responsible, but, and it is true, that for some action, 
merely directory action, that the voter is not penalized, but where the 
law makes certain things mandatory on the part of the election officials 
and they fail to perform those actions, I think that that invalidates 
the vote. On the question of your registration I think certainly that 
in the absence of signature of some officer authorized to take an oath, 
that that affidavit should be presumptively invalid. If the voter, or 
if there is some reason to think that the county clerk had taken the 
oath but failed to sign his name, why that may present a different 
question. But, ordinarily it would seem to me that 

Mr. Ware (interrupting). In other words, you are saying that the 
county clerk does not sign the affidavit of registration as required in 
law. I believe I am correct in stating that he is required to sign each 
affidavit. 

Mr. Montoya. No; if they register in the country clerk’s office. 

Mr. Ware. No; I believe the county clerk has to sign it in any 
event before it is filed. 

Mr. Montoya. No. 

Mr. Apams. It can be some other officer authorized to administer 
oaths. If it is not signed by the registration clerk how do you know 
it was taken by the registration clerk or how do you know it didn’t 
get there some other way ¢ 

Mr. Ware. Will we agree that if the affidavit is not signed by the 
election clerk or a person authorized to take registration that the 
registration should not be counted, that the person should not be 
counted as a registered voter ? 

Mr. Montoya. All that is required is that it is attested to before a 
notary public. 

Mr. ApamMs. Persons authorized to administer an oath. I suppose 
that would mean a notary public. 

Mr. Hannetr. Assume a voter goes into the clerk’s office and regis- 
ters and swears to it, as I understand it the statute doesn’t require 
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that voter to see that the county clerk puts her name down there as 
the officer taking the oath. 

Mr. Ware. In other words, you are saying that if there is no oath 
on the registration record it shall be counted ? 

Mr. Hannerr. Well, I think that if it can be shown that the person 


was a legal voter, the person went to the clerk’s office and signed the 
affid: ig in the presence of the county clerk, and the county clerk put 
his or her name there and that can be shown, that vote should be 
cain. 

Mr. Ware. The statute requires that an oath be taken on the regis- 
tration affidavit. Are we not then overlooking the laws of New 


Mexico in that relation ? 

Mr. Hannetr. Yes. 

Mr. Ware. If the statute requires that an oath be taken in order 
that a pers son be prope rly registered, are we not then abrogating the 
statute 1n any stipulati on to that effect, unless we agree with that 
statute and s ay the oath should be taken ? 

Mr. Hannetr. I agree with that 

Mr. Ware. Then you agree that if no oath was taken that that 
erson is not regis tered ? 

Mr. Hannert. I think that would be so. On the other hand, I am 
not sure. The voter can show they went to the county clerk’s office 
and that was “en signature, they cast a lawful vote, assuming they 
were registered, the county clerk couldn’t say whether she did or not 
administer the oath. “TI went in there,” the voter says, “I went in there 
and I swore to it and I signed it.” I don’t think the voter should 
be disfranchised if the clerk failed to put the name down rgrige The 
oath had been administered, but no record was made of it by the 
clerk. 

Mr. Apams. I would say that there is not 1 time in 100,000 where 
a voter will hold up his right hand and swear to an affidavit. If there 
is any case I have never seen it. Just simply sign the affidavit and 
the registration goes to the county clerk who signs the oath under- 
neath and that is what is considered as taking an oath. TI don’t think 
you will find any person that actually holds up his right hand and says, 
“T swear to the thing in this certificate.” 

Mr. Warr. The question is, What about the cases where on the face 
of the affidavit there is no oath? 

Mr. Apams. I say that they are not valid, the registrations. 

Mr. Ware. Would you agree they are not valid registrations? 

Mr. Cravez. No. 

Mr. Ware. Why? 

Mr. Curavez. For the reason then you are giving the interpretation 
to that particular part of the statute as being mandatory upon the 
voter, unon the person who registers. Now, you are in effect saying, 
“Now. Mr. Voter. when you go to register it is your ms and: atory duty, 
not only to sign it, but you must remain there and see that the person 
who took your oath is a notary public or a person authorized to 
administer oaths and you must remain there and see that he follows 
through and does everything that is required by statute for him to 
do.” That is what we mean when you get into the distinction be- 


tween the matters of which the voter has control, which are mandatory. 


and matters over which the voter does not have control, which are 
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directory. Now, whether or not that individual who took the regis- 
tration and was supposed to have acknowledged it, be it the county 
clerk or a person authorized to administer oaths, if he fails to do his 
duty and why should the voter be penalized if he did everything 
that he was supposed todo? We have that situation over there—— 

Mr. Ware (interrupting). May I say this to you, that in the affi- 
davit of registration it states that I am a citizen of the United 
States. Now, he is swearing to that. He is apprised that he is swear- 
ing to that when he reads the affidavit before he signs it. I believe it 
is a criminal offense for someone unauthorized to vote who votes. 
Technically it is, whether it is enforced or not is another question. 
It is an offense. If you take away all the requirements for a person 
who is to register under the statutes to see that he does swear to this, 
then why the criminal statute? How could you possibly hold a man 
on a criminal statute ? 

Mr. Cuavez. You might be able to hold him on some criminal 
statute, but here is the situation in the first place: Take, in San Juan 
County, the Navaho Indian who doesn’t speak English or Spanish, 
very poor English. He is sent over there and said to, “Do you want 
to vote?” Nothing about him taking the oath. “Here, you put your 
mark here and there you go.” He doesn’t ap preciate the question of 
taking the oath. He doesn’t appreciate, doesn’t know whether he is 
« citizen or not. Some individual goes to him, says to him, “You 
want to vote? Here is a way to do it.” That individual is helpless. 
It is true that the law should be construed to assist that individual, 
but you come across the problem where if that Indian, say, went to 
the county clerk and did everything that he thought he was sup- 
posed to do, and, lo and behold, found out that the county clerk 
didn’t fill out the oath part of it, or forgot to put the seal of the office 
or the notary didn’t do it, then where are you? 

Mr. Ware. Mr. Adams, do you have anything to say in answer 
to that? 

Mr. Apams. I don’t think I have anything more to say than what 
I have already said. I think that you have not only got to enforce 
the law as to what the voter himself has control over but also as to 
the other mandatory provisions with respect to the election officials. 
I don’t agree that the voter doesn’t have some control himself over 
the matter in which he is registered. I think there is a duty to him 
to see that the registration officer or the county clerk, or whoever it 
may be, signs that affidavit at the place designated for the person who 
takes the oath. 

Mr. Cuavez. Mr. Adams, is that a mandatory duty or directory 
duty ? 

Mr. Apams. I think it is mandatory. 

Mr. Montoya. Let me go a little further on this question of regis- 
tration. See what Mr. Adams is thinking on this is, assuming that 
you have a person that cannot read or write that wants to register. 
Our New Mexico law makes the provision that he shall go put his 
mark on the affidavit of the registration, have a notary public attest 
to it and two witnesses. Supposing there is only one witness on the 
affidavit of registration, then what ? 

Mr. Apams. I think that is an illegal registration. 

Mr. Ware. May I leave this question for a moment: In relation to 

how about registrations that are taken by improper officials? 
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Would you say those people are properly registered? That was the 

case I just gave you, of myself getting off a train and registering 50 
people and throwing it in. That would be an unauthorized person. 
Would you say that registrations taken by unauthorized persons are 
legal ? 

Mr. Monroya. If you were a notary public in the State of New 
Mexico. 

Mr. Ware. Let’s answer my question. Would you consider that 
legal ? 

Mr. Montoya. No. 

Mr. Ware. How about your saying if I was a notary public? You 
are going to tell me that a notary public has authority to take regis- 
trations? 

Mr. Montoya. That is the custom and has been in the State of New 
Mexico. 

Mr. Ware. Is it the law? 

Mr. Monroya. I think it is. 

Mr. Ware. Where is it in the law? 

Mr. Montoya. I think it is. 

Mr. Ware. Can you quote me a statute on that? 

Mr. Montoya. There are several attorneys general that have con- 
strued the statute that the clerks in New Mexico have been following. 
If that wasn’t the law most of the registrations that were conducted 
on the Navajo were done on the reservation, they were done by notaries 
public. They went to the county clerk’s office and picked up registra- 
tion blanks and went to a notary public. 

Mr. Ware. You would say that a notary public registration would 
be legal. 

Mr. Montoya. I would say so. 

Mr. Apams. I would want to check the statutes. I would say it 
might be. 

Mr. Spann. In actual practice here in New Mexico the Democratic 
Parties, it was done before notaries public. 

Mr. Montoya. The League of Women Voters had booths and it 
was done all over the State. 

Mr. Ware. I was asking you if it was legal. Wouldn’t you say the 
registration is a statutory proceeding? 

Mr. Monroya. Yes. 

Mr. Ware. Then by the same token, a registration taken by a Notary 
public would not be legal. 

Mr. Monroya. Before a notary public and having obtained the 
registration blank. He has to go to the county clerk’s office and pro- 
cure them. 

Mr. Ware. Does the mere fact that the obtaining of the blanks 
make a person authorized to take registration ? 

Mr. Monroya. I don’t believe the county clerk should give the 
blanks to anybody who isn’t authorized to go out there and make the 
registration. 

Mr. Hannerr. I think that question can be resolved. I am not 
sure, but I am reasonably positive that somewhere in the statute, any 

officer authorized to administer oaths 





Mr. Apams. I think we can determine that by reading the statute. 
I wouldn’t want to say, one way or the other. 
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Mr. Cuavez. Another thing, Mr. Ware, in all fairness to the other 
side, many more questions than you have asked are going to come up, 
and going to come up in San Juan County. I wouldn’t want counsel 
over here, I don’t think he would want us to waive something that 
probably he would be sorry for, or agree to something without having 
an opportunity to go into it, because you have touched only upon a 
few of those matters that are going to come up, particularly in San 
Juan County. : 

Mr. Ware. That is correct. May we defer these other questions 
about registration ? eh: 

Mr. Cuavez. You understand on the question as to whether it is 
mandatory or directory, whether registration taken in the facts that 
Mr. Montoya told you, where somebody went out to the Indian reser- 
vation and got a Navojo Indian that didn’t know where his residence 
was or anything of the kind and proceeded to register him ? 

Mr. Ware. Then we will limit this. We are in agreement, however, 
that if the registration blank is not signed and in that event the person 
is not registered / 

Mr. Cuavez. Yes. 

Mr. Ware. The duty evolves upon the voter to sign the registration 
blank. 

Mr. Monvoya. Either in his own handwriting or by marking. 

Mr. Ware. That is right. 

Mr. Montoya. You are going to have that question quite frequently. 

Mr. Ware. Is that agreed to? 

Mr. Apams. Yes. There are some other questions. I don’t know 
if we can agree on them. For instance where voters have been purged 
from the registration lists and there is an order in the district court 
entered purging these voters. We find, however, that without reregis- 
tering they have voted in the election. Should they be considered as 
qualified voters or not? 

Mr. Ware. Governor Hannett? 

Mr. Hannetr. I haven’t given that any consideration. 

Mr. Apams. My thought on it is, when a voter is purged, in order 
for him to vote he has to reregister. 

Mr. Hannetr. The matter is, he is a legal voter and lived here all 
his life—— 

Mr. ApamMs (interrupting). If he is purged he is on the registra- 
tion list. There are a lot of legal voters that are not on the regis- 
tration list and can’t vote. If he is purged from the registration list, 
he goes into the category, the only way he can get back on is to re- 
register. That is my view of it. 

Mr. Hannerr. | haven’t given it any thought. 

Mr. Apams. Then there 1s the further question, how registration 
affidavits not stamped by the county clerk, with the date of filing, we 
have noticed a good many of them. How are we going to determine 
in those cases whether the voter was registered on the day of the elec- 
tion or not? I think the law requires that the county clerk should 
stamp all instruments that he received. 

Mr. Hannerr. This county is the only county where any purging 
was done. 

Mr. Ware. No; as a matter of fact, I think there were purges con- 
ducted in 2 or 3 other counties, Governor. I think there was one in 
Dona Ana County and Lincoln County, Los Alamos. 
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Mr. Monvoya. I think the question Mr. Adams posed can be re- 
solved easily. Actually before the registration got into the bound 
book of registration they have to get to the clerk’s office. The clerk 
has the duty to close all revistrations 30 days before election. 

Mr. Apams. Some of them don’t do it, that is the point. 

Mr. Montoya. I know some of them don’t do it. 

Mr. Apams. Some of the affidavits might be put in there after the 
election. If there is no date stamped, how are you going to know? 

Mr. Monroya. You can tell by the date on which the registration 
was actually made. 

Mr. Apams. Well, you can’t tell absolutely by that. You might. 
The Vv couls | be sworn to by some registration officer and not filed until 
after the 30-day per iod, before the election. 

Mr. GrantHam. It seems to me it was a pretty strong presumption 

and the person’s name was on the pollbook and there is a registration 
certific ate in the bound book, if the person wasn’t registered. 

Mr. Apams. I don’t think so, if it is not dated, because under our 
law you can’t register within 30 days prior to the election. That is 
one question that probably will come up. 

Mr. Ware. What about that? Do you gentlemen take a position 
on that undated revistration ? 

Mr. Hannertr. You mean concerning the purging? 

Mr. Ware. No: on the filing of the registration affidavits, Governor? 

Mr. Hannert. I was talking to Judge Chavez 

Mr. Granrnam (interrupting). I don’t think we are prepared to 
take a position on that myself. 

Mr. Montoya. Is there a provision in the statute that says it shall 
be stamped ? 

Mr Apams. Not in the election code itself, but there is a provision 
in the general law of the county clerks stamping all instruments 
filed for record. 

Mr. Montoya. I don’t think that would be applicable. 

Mr. Apams. There is a provision in the election code that there are 
certain periods you should register. My point is that if the affidavit 

not stamped with the date it is filed, what evidence is there as to 
when that person had registered, other than just the date, if there is 
a date, that he took the oath ? 

Mr. Grantuam. There is a date. 

Mr. Ware. Are you talking about the date—May I ask you this, 
supposing you have a registration affidavit = at is filed in the regis- 
tration record, but it is dated September 25, 1952, but there is no 
date on there as to the filing with the county ‘dete, You are saying 
then. if there is no date of filing with the county clerk then that is 
an illegal registration. Is that your position, sir? 

Mr. Apams. No, I haven’t said it is illegal. T am raising the ques- 
tion as to whether it should be considered illegal or what should be 
done about it? Because there is no—— 

Mr. Ware. Could we go back to a basic question? Let us say that 
the registration affidavit is not dated at all, that there is no date on 
the registration affidavit as evidencing when it was taken or when it 
was filed. What would be your position on that question? Would 
the person be registered, would we consider that a registered voter, 
or would we consider him unregistered ? 
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Mr. Monroya. Frankly I would consider that a registered vote. 
I don’t think the question of the filing stamp by the county clerk 
makes any difference. We are going to have to assume that the county 
clerks are following the duties that are prescribed for them by statute, 
that they closed registration at the time that they were supposed to be 
closed, that they did not accept registrations after the date of closing. 

Mr. Apams. Supposing you have evidence they didn’t do that, that 
they did accept registrations after the 30-day provision ? 

Mr. Hannerr. That presents another question. I think there is 
a presumption that public officers have done what they ought to have 
done unless the contrary is shown. 

Mr. Ware. Then you would consider an undated registration affi- 
davit as a valid registration ? 

Mr. Hannerr. In the absence of any evidence to the contrary 
signed by the name of the registering officer. Certainly it ought not 
to be thrown out until the voter is asked as to when he did register and 
how. 

Mr. Ware. Any other questions, Mr. Adams? 

Mr. Apams. That is about all, I think. 

Mr. Cuavez. By the same token, suppose we have the registration 
certificate which is signed by the register and is acknowledged by 
proper regist ration officer, and is dated. Now, as I understand, Mr. 
Adams’ contention is that besides that date there must be a stamp 
there showing the date that it was filed. Well—— 

Mr. Apams (interrupting). That is done with a great majority of 
them. 

Mr. Cuavez. Well, but what, the stamp besides the date ? 

Mr. Apams. Yes, the stamp; the county clerk stamps them the 
date of filing. 

Mr. Cuavez. Did you ever check, Mr. Adams, to find how many 
have the seal of the county clerk and how many don’t have the date ? 

Mr. ApAms. You mean how many are stamped with the date ¢ 

Mr. Cuavez. No, that have the date and do not have the stamp at 
all. 

Mr. Apams. I don’t know. 

Mr. Cuavez. What the proportion is? 

Mr. Ware. That is not the original that you have there. 

Mr. Hannett. It is Mr. Grantham’s original. 

Mr. Ware. That is not the copy that would be filed. That was 
the copy that was retained by him, so it was not filed with the county 
clerk, so it could not be stamped. 

Mr. Apams. That is the triplicate. 

Mr. Ware. The original, I believe, you will find in most instances 
is stamped. What your law is, I do not know. That is what I 
am trying to get you fellows to agree to. 

Mr. Monvoya. Supposing a voter has gone to the polls on election 
day and finds that his registration certificate is not in the book of 
bound original affidavits of application, but he presents the triplicate. 

Mr. Ware. Votes by triplicate—— 

Mr. Monroya. What is going to happen to those votes? 

Mr. Apams. My question is that the votes that were sealed in enve- 
lopes and taken out and determination made as to whether they were 
actually registered, if they are, they should be counted. 
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Mr. Ware. Is that agreeable that the votes be counted, that the 
seals be broken and votes counte od? ¢ 

Mr. Apams. If you find that they were rejected without good cause. 

Mr. Ware. If they are registered. 

Mr. Cuavez. It wasn’t a question that they were rejected. Under 
the statute they have a right to present this and vote by triplicate, 


but only that they have been given an envelope and they say, “Here 


is your ballot” and then they put it in the envelope and ‘then nobody 
know s which way they are voted. 
Mr. Ware. Then we can determine if they are registered, and if 
ev are registered we will unseal the ballot and count them. Is that 
gre d to? 
r. Hannerr. Yes. 

Mi Apams. Yes. 

Mr. Ware. We will draw a stipulation to that effect 

Ir. Hannerr. The ballot boxes would be opened and the condition 
of the ballot boxes would be examined before anything was done. 
General Hurley had some two or three hundred boxes recounted. 

Mr. Ware. That is part of the evidence we should consider as to the 
condition of the boxes. 

Mr. Hannerr. That would be considered all over the State where 
they have been recounted ? 

Mr. Ware. That would be considered as evidence in the counting of 
the ballots. It would have to be. Any other questions in regard to 
registration, other than the next group that we have? 

Mr. Kasrier. I have noticed a number of affidavits of registration 
where the original was made out in ordinary pencil, not indelible or 
pen and ink, as the statute requires. Maybe we can arrive at some 
stipulation as to how to treat such a situation. It is perfect on its 
face, except it is made out in pencil. 

Mr. Ware. Is it your position that those registrations should not 
be counted ¢ 

Mr. Kastier. No, I think a reasonable rule would be that they should 
be counted. They are subscribed and sworn to and everything else 
except they are filled out in pencil. I don’t think that should be 
discon nted. 

Mr. Apams. I think that your registration under the statute requires 
your registration affidavits to be in pen and ink or indelible pencil, if 
I am not mistaken. For my part, I am in favor of following the 
statutes. 

Mr. Hannerr. We do expect to be able to agree with cocounsel. 

Mr. Ware. Any opinion from the other side? 

Mr. Grantuam. We believe that the voter should not be disfran- 
chised. The lead pencil signature, mine is signed in lead pencil. 
That is not an admission against interest. 

Mr. Apams. Yours is the carbon. 

Mr. Grantnam. We think it should be a good registration. 

Mr. Ware. You think they should be counted ? 

Mr. Anas. I think they should not be. 

Mr. Ware. I would say there is a disagreement. To continue on, 
then, are there any other questions involving registration ? 

Mr. Hannerr. I would like to ask something about the mechanics. 


W 7 the pollbooks—I mean, will the registration books be examined 
first as votes are counted ? 
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Mr. Ware. No, sir. I am glad you brought that question up, Gov- 
ernor. I would like you gentlemen, if possible within the next few 
days, if we could do it, I would like to start a group examining the 

registrations immediately. In other words, if you could get your 
+ people, 8 people together, plus your attorneys, I would like to start 
that examination so that we can be well ahead, with the registration 
examinations, of the actual opening of the ballot boxes. In other 
words, I would like to have probably 50 precincts completed in Ber- 
nalillo County before we take the ballot boxes. 

Mr. Hannerrt. It will take 10 times as long to examine the regis- 
tration books. 

Mr. Ware. It has been our experience, I might add, in examining 
the registration, to do it properly, that a team of 4 people, that is, 
2 people examining 1 precinct at a time, can complete about 3 pre- 
cincts a day, so that your 4 groups should be able to do between 6 and 7 
precincts aday. You disagree, Mr. Montoya ¢ 

Mr. Monvoya. Yes; I definitely disagree. 

Mr. Ware. It has been done. I have had a group examining regis- 
trations, and it has been our experience that it can be done. Perhaps 
it could be done with even greater speed under the proper working 
conditions. When you first start, when your people first start on this, 
itis going tobeslow. As they get familiar with the books and develop 
working habits and processes, you will find it will go much faster. 
We have had that experience. 

Mr. Auex. You said “immediately.” What do you mean ? 

Mr. Ware. As soon as possible. 

Mr. Arex. We would have to have both teams working together. 

Mr. Ware. That is correct. The team would be 1 person from your 
vamp and 1 person from Senator Chavez’. I would like to have 
4 teams. 

Mr. Atrx. Eight people? 

Mr. Ware. That would be eight people. 

Mr. Arex. The same team that would go on to the recount, four of 
them ? 

Mr. Ware. Four from each side. 

Mr. Arex. At this time? 

Mr. Ware. That is right. Four groups and an attorney. 

Mr. Arex. You mean this week ? 

Mr. Ware. As soon as possible. 

Mr. Apams. Can we agree on a date? 

Mr. Ware. How soon can we get four people from you gentlemen? 
Could we have them by Monday : 

Mr. Cuavez. Possibly. 

Mr. Montoya. Before we start the teams working, we have to resolve 
all the questions as have been posed here today, as to what is a good 
registration and what isn’t. There is no sense bringing people up 
here and not have any idea how they will judge the particular regis- 
tration certificate. 

Mr. Ware. Mr. Adams? 

Mr. Apams. I don’t think we will need to agree on those things 
before we start. Even if we should agree, there is going to be a num- 
ber of disputes as to who is registered and who isn’t. ‘Those disputes 
will probably have to be r -esolved—at least some of them—by the direc- 
tor of the recount or whoever has final say-so. We can go ahead and 
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check as far as we are able to. There may be some, should be at least 
some, cases where we will agree they are unregistered—at least get 
that far along. 

Mr. Ware. I think that we could do it this way: Comparison of 
the pollbook with your registration records. Secondly, if the name 
is not there, that is noted. Third, if it is not signed, that is noted. 
Leave all the other points slide, eliminate the other points at this 
time. 

Mr. Apams. There undoubtedly will be a list of voters where one 
side will contend they are registered and the other side will contend 
they are not registered. 

Mr. Ware. Would that be agreeable, that we start the examination 
of the registration with a comparison of the pollbook with a com- 
parison of the registration records, noting the ones where the name 
does not appear, as we agreed to, and, also as we agreed, to the ones 
that are not signed by the registrant 2 Would that be agreeable? 

Mr. Hannerr. I can’t see anything wrong with that. 

Mr. Ware. Mr. Adams? 

Mr. Apams. All right. 

Mr. Ware. We can proceed with that. May I ask that we have 
available at 142 Monroe NE. four people from each of you to proceed 
with the examination ? 

Mr. Hannerr. There would have to be an attorney there: would 
there not ? 

Mr. Ware. Yes, sir. 

Mr. Hannetrr. May we have a little time to consider that? We are 
going to convene Friday, we will see what arrangements we can make 
in the meantime. 

Mr. ae Is that agreeable ? 

Mr. Apams. Agreeable. 

Mr. W ARE. 1 would like to get started on that Monday. We would 
like to push that. 

Mr. Hannerr. We are just as anxious to get this behind us as you 
are. 

Mr. Anas. Perh: ips by Friday we could submit our names. 

Mr. Warr. Would you be willing to submit the names Friday ? 

Mr. Hannerr. If possible; yes. 

Mr. Ware. If each side can only get two, fine. We will start two 


to work Mond: iy from each side. Then Wednesday or Thursday put 
the other pe ‘ople in. At least if you can get 2 I would like to start 
with 2. 

May I ask at this time what time is your pleasure for adjournment ? 
Do you wish to continue on to am specific time or what is your 


pleasure ¢ 

Mr. Hannerr. I would like to leave here by 5 of 4. I have an 
appointment. 

Mr. Ware. We will continue to 4 o’clock. Is that satisfactory, Mr. 
Adams? , 

Mr. Apams. Yes. 

Mr. Ware. The next question involves that of citizenship. One of 
the requirements for a voter, of course, 1s that he be a citizen of the 
United States. Does everyone agree with that statement that a voter 
must be a citizen of the United States? I think we should be able to 
agree on that. 
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Mr. Hannerr. That we heartily approve of. 

Mr. Apams. Yes. 

Mr. Ware. We can stipulate that the voter must be a citizen of the 
United States. Now, the question comes up as to what is the proof of 
citizenship. If you remember in the procedure followed, I stated 
that in the case of citizenship, criminality, insanity, residence, and 
death that each side, plus the investigative division of our staff, 
would be permitted to present evid ‘e of these spec ifie allegations. 

Mr. Hannert. I believe that prisoners in jail are not permitted to 
vote, 

Mr. Ware. That is correct. 

Mr. Granruam. You mean evidence as we go along? 

Mr. Ware. That is right. If you have any evidence of any voters 
who are not citizens or criminals or insanity or residence, lack of resi- 
dence in this State, death, having died and they have a vote being cast 
in their name, you may present that evidence to the director of the 
recount. 

Mr. Hannerr. When would that have to be presented / 

Mr. Ware. As we go through—— 

Mr. Cuavez. Do we have an understanding that if the evidence is 
presented along that line a copy of those people who one side or the 
other alleges was insane or was a criminal or something, that he can 
give us the name and precinct number and the county and place where 
they allege? 

Mr. Ware. It would be presented to the director of the recount, of 
our staff. 

Mr. Cuavez. Would we get them? 

Mr. Warr. Certainly; we are not going to eliminate the voters with 
out you knowing about it. 

Mr. Cuavez. We want an opportunity at least to check on it. They 
say John Jones is a criminal and wasn’t entitled to vote. 

Mr. Ware. You will be given adequate opportunity to object. 

Mr. Monroya. How much time, say, for example, would either side 
be afforded to conduct whatever investigation they might want to in 
respect to those particular individuals ? 

Mr. Ware. If you can prove, let’s say the evidence that is going 
to be presented, it is going to be presented immediately as soon as 
we can. Ata later date, if you can bring any evidence showing that 
this is not correct, that this man is a citizen, it is fine. 

Mr. Montoya. In other words, then, say for example we come in 
with a list of 50 people that we claim are dead and voted- 

Mr. Ware. Yes? 

Mr. Montoya. We present that evidence to you, then General Hur- 
ley’s people will have an opportunity to make an investigation and 
come in and rebut that. 

Mr. Ware. As long as the recount is in progress we will accept any 
evidence rebutting that. 

Mr. Montoya. I am assuming that you will reserve a ruling. 

Mr. Ware. No, there will not be a ruling reserved. The ruling will 

e made immediately, your objections will be noted on the tally sheet. 
In the meantime if you come in with other evidence saying that, for 
instance, in the precinct No. 15—A you said that John or Juan Perez 
was an alien and was not a citizen of the United States, here is abso- 
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lute proof of his citizenship, fine, we will keep it, then his vote would 
be counted. The decision could be changed. 

Mr. Hannerr. Just an unsworn statement on the part that the 
other person is not a citizen will not be taken? 

Mr. Ware. No, sir. Any evidence to the effect of any of these 
matters, citizenship, criminality, insanity, residence, death, will be 
best evidence—— 

Mr. Granruam. What kind of evidence? Suppose Mr. Adams, for 
instance, says that a paren who voted in precinct 15 is a criminal. 
What kind of evidence is he going to be required to submit? Or 

ppose we do the same chine. what do we have to do? 

Mr. Ware. Either, a sworn statement from the individual would 
be considered. It would not be considered as evidence, the best evi- 
dence would be the evidence of his conviction and a statement from 
the Governor’s office that a search was made of the records and no 
pardons had been obtained of that man. 

Mr. Grantuam. Citizenship. 

Mr. Ware. Citizenship. Would you consider the sworn statement 
of the individual himself that he is not a citizen of the United States 
adequate evidence ? 

Mr. Granruam. I wouldn’t consider it adequate. I would consider 
it evidence. 

Mr. Ware. How about a statement from the immigration authori- 
ties that this man is an alien? How about a record postdating the 
election to the effect that he obtained citizenship on December 1, 1952, 
would you consider that evidence that the man was an alien on No 
vember 4, 1f 52? 

Mr. Grantuam. I think it is evident that he wasn’t—might be re- 
buttable. 

Mr. Cuavez. I think with any type of evidence you mention that 
it would be fairly reliable evidence if you come in, say, with a judg- 
ment to show that a man was sentenced on such-and-such a date for 
a certain crime that he was ordered confined to either a Federal peni- 
tentiary or State penitentiary. 

Mr. Ware. Absolutely. 

Mr. Cuavez. Any substantial evidence other than just a clearcut 
open statement. 

Mr. Ware. We are not going to take somebody’s word or some- 
body coming in saying, “Look, this fellow John Jones is a crim- 
inal. He served 15 years in the State prison; he got out the day before 
election.” That wouldn’t be any good. We want a record. 

Mr. Hannerr. I presume that certificate would be prima facie evi- 
dence ? 

Mr. Ware. It would be pretty good evidence. I think we could 
adjourn the conference here. It is 10 to 4. The Governor has to go 
at 5 of. Starting with No. 8 there are quite a few points here. “I 
think it would be a good place to stop. We will convene again on 
Friday morning, here at the courthouse, at 9:30. Is that agreeable? 

Mr. Hannert. Yes. 

Mr. Ware. We will adjourn until that time. 

(Whereupon the meeting was adjourned until Friday, May 1, 1953, 
at 9:30 a. m.) 
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FRIDAY, MAY 1, 1953 


Untrep States SENATE, 
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS OF THE 
CoMMITTEE ON RULES AND ADMINISTRATION, 
Albuquerque, N. Mex. 


The conference continued at 9:30 a. m. in the Federal courtroom, 
Federal Building, Albuquerque, N. Mex., Wellford H. Ware (chief 
counsel of the subcommittee) presiding. 

Present: Wellford H. Ware, chief counsel, Subcommittee on Privi- 
leges and Elections. 

“Also present: A. T. Hannett, Esq., chief counsel; Samuel Z. Mon- 
toya, David Chavez, Everet M. Grantham, Charles C. Spann, William 
S. Lindamood, and George W. Hannett, all representing Hon. Dennis 
Ch: avez, Senator from New Mexico; and Quincy D. Adams, Esq., chief 
counsel; William V. Kastler, and Steve “Alex, all representing Hon. 
Patrick J. Hurley 

Mr. Ware. The second recount conference is now in session. Gov- 
ernor Hannett, would you identify your people for the record ? 

Mr. Hannerr. Mr. Grantham, Mr. Spann, Mr. Chavez, and myself. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Mr. Alex and myself are the only ones here now. Mr. 
Bill Kastler may be here a little later. 

Mr. Ware. We start in this morning with item No. 8 on agenda 
problems, in relation to legally cast ballots. “(@) Ballots from which 
the visible number has been detached.” Mr. Adams, do you have any 
position to take on this? 

Mr. Apams. Well, I suppose that includes most of the ballots. The 
invisible number should be detached, of course, before it is cast, 
before it is placed in the ballot box. I don’t know of any particular 
problems that would arise in connection with those ballots other than 
covered by various headings that come a little later on. 

Mr. Ware. Supposing we take that in relation to ballots from which 
the visible numbers have not been detached. How about that one? 

Mr. Apams. We feel that the ballots from which the visible numbers 
have not been detached should not be counted because they violate 
the law against secrecy. The ballot which has the visible number on 
it can readily be checked by the pollbook to see just how the voter 
voted. There is absolutely no secrecy to such ballot. We think it 
should not be counted. 

Mr. Ware. You believe it should not be counted, sir? 

Mr. Apams. Yes. 

Mr. Ware. Governor Hannett? 

Mr. Hannerrt. I agree with that. 
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Mr. Ware. If the visible number has not been detached the ballot 
may not be counted? May we have a stipulation to that effect? 

Mr. Hannerr. Mr. Spann has called my attention to the fact that 
it is the duty of the election officials to see they are detached, and 
possibly there is some question of whether the voter should be dis- 
franchised. It would be in favor of the election officials than the 
voter to detach it. 

Mr. Spann. We took the position that if a duty is violated by 
an election official it should not result in disfr: anchising the voter. 
Whereas, if it is done by the voter, which it is under ‘the law the 
duty of the election officials to detach the number. It is no fault 
of the voter if it isn’t. It shouldn’t result in his being disfranchised. 

Mr. Hannerr. As a practical matter, I believe there would be just 
as many for one side as another to be thrown out. On the other hand, 
we have the responsibility of all of us, I think, to see no voter is dis- 
franchised unless it is being one according to law. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Well, as I pointed out before, I don’t agree with that 
principle wholeheartedly, that anything that the election officials do 
will not invalidate the vote. Furthermore, in this case the voter can 
see for himself. I believe there is some provision in the code, I haven’t 
had time to put my finger on it, I believe there is some provision in 
the code that he should see the visible number is detached before it 
is put in the ballot box. 

Mr. W ARE, Have you consulted section 56—312-9 and ci. I believe 
under that section the burden is on the voter to see that the election 
official to whom he gives the ballot detaches the visible number before 
putting it in the ballot box. 

Mr. Hannerr. What? 

Mr. Ware. 56-312-11. 

Mr. Spann. You have to hand the ballot to the election official to 
place in the box after detaching the number. It is a practical matter 
and this is the situation that confronted us in Bernalillo County be- 
cause of the heavy vote and the constant pushing of the voter through 
the polls. Here the voter handed the ballot to the official and left. 
He clidn’t have time to pause and see if all these things were done. 

Mr. Ware. Don’t you feel that if the visible number was not de- 
tached it violates your constitutional provision in regard to secrecy 
and sanctity of the ballot? Is it not possible for an election official 
and some unauthorized person to find out how they voted ? 

Mr. Spann. If I fail to detach the number on my ballot, and then 
it is a personal problem with me as to whether the secrecy or sanctity 
of the ballot is violated, if I don’t care whether my vote is divulged. 

Mr. Warr. Under the code you would not be permitted to detach 
your number from the ballot? 

Mr. Spann. That is right. The official is supposed to do that. I 
believe, under our position announced the other day, we ought not to 
disfranchise a voter because of the official action of the official. 

Mr. Ware. Mr. Adams? 

Mr. Apams. I don’t believe there is much further to be said except 
we don’t agree with the provision. The law requires the voter to see 
that the visible number is detached. 

Mr. Ware. I would like to read for the record paragraph 11 of 
section 56-312-11 which states, “Hand your folded ballot to one of the 
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judges of election, be sure that he detaches the exposed number thereon 
and that he deposits the ballot in the box.” Governor Hannett, do you 
wish to make a statement ? 

Mr. Hannerr. Well, I would say this. That would mean that the 
duty is upon the voter to see that it is detached. Then by stipulating 
to this we wouldn’t be waiving our position in any respect that the 
violation of the law on the part of the election official has a different 
status than when the voter himself violates some duty of his own. 
This plainly fixes the duty on the voter to see the number is detached 
and, that being true, one of the positions that we take, from a legal 
standpoint, is not involved. I think we can stipulate. I think the 
results will show that one side will be damaged as much as the other. 

Mr. Ware. You are willing to stipulate that the ballots should not 
be counted if the number is not detached. 

Mr. Hannerr. If the number is not detached. 

Mr. Ware. Is that agreeable? 

Mr. Apams. Yes. 

Mr. Ware. So stipuls ated. Item (b): “Ballots not marked in pen 


and ink or indelible pencil.” Governor, do you have any views? 
Mr. Hannetr. I have some definite views on that. To begin with 


you are going to have to determine from a scientific standpoint, to 
have a hi indwriting expert to see if they are marked in indelible or 
some other kind of a lead pencil. Further than that, I think it is quite 
a common practice for voters to walk off with pencils in the crowd, 
and so on and so forth. Many people are certainly entitled to vote, 
and use a pencil out of their own pocket. I think we are treading on 
pretty technical grounds and disfranchising voters on such a shadowy 
idea. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Well, our law plainly states that ballots shall not be 
counted unless they are in pen and ink or indelible pencil. I think 
that has been repeated 2 or 3 times in the law that they shall not be 
counted. As to the practical method of determining whether or not 
it isa lead pencil or indelible pencil, that is what the committee is for, 
is to determine facts, but speaking about the law, I don’t think there 
is any question that those ballots should not be counted. 

Mr. Ware. You feel that all those ballots that are marked in lead 
pencil should not be counted ? 

Mr. Apams. I definitely feel that way. I don’t know how that 
would effect the result here. No one knows, I suppose, how many of 
that type ballots there are, nor how they were voted, and at the present 
moment we are both equally in the dark just as we would be on the 
ballots in which the visible numbers have not been detached. 

Mr. Ware. How would you propose to determine when a ballot is 
marked in pencil and when it is marked in indelible pencil ¢ 

Mr. Apams. I think ordinarily you could determine it by wetting 
the mark. I am not an expert on those things, I can’t say. 

Mr. Hannerr. I think we might have to have expert. testimony to 
determine, some standard of measurements to determine if it is in- 
delible or not. 

Mr. Apams. If we have to have experts, let’s have experts, but the 
lead pencils are easily erased. They are easily changed and we have 
noticed a good many ballots, in the recount that we did have under 
the State law, we have noticed a great many that did have erasures of 
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various types, and the purpose of this law, as I see it, is to minimize 
fraud, to minimize the alteration of the ballot. The law is so plain 
and so clear I think it is mandatory, since we have already agreed to 
follow the New Mexico law in this recount, that we certainly should 
follow that part of it. 

Mr. Grantuam. I think this point brought up, what we have said 
in the past, let’s assume that it 1s the duty - the county clerk or the 
board of county commissioners to provide election supplies , including 
pen and ink and indelible pencil. "They do not do so in some counties. 
That is definitely not the fault of the voter. There is not a man in 
this room who has an indelible pencil in his pocket. I can take you 
to many precincts in New Mexico where you can’t find a fountain pen. 
The voter should not be penalized if the election officials do not pro- 
vide the type of equipment, any particular type of pencil, and that is 
all there is to vote with. 

Mr. Ware. Can we agree on this, that the statute in regard to having 
the ballot marked in pen and ink or indelible pencil was probably put 
on the books to stop alterations? Therefore, could we stipulate that 
on all pencil ballots where there are erasure marks or attempted alter- 
ations, that those ballots not be counted ? 

Mr. Hannertt. Yes, I think if there is any attempted alterations, 
I think definitely that would be an identifying mark and the ballots 
should go out. 

Mr. Adams? 

Mr. Apams. I think that is another question entirely and should 
be covered separately from whether or not lead-pencil ballots should 
be counted. Ballots which have been altered, in some cases it may be 
possible to determine how the voter origin: ully voted those ballots. If 
so I think they should be counted the way the voter cast them. I don’t 
think that some unauthorized person coming along later and ao ing 
a ballot should disfranchise that voter if it could be shown that that 
is What occurred. In some cases you may not be able to determine 
what happened. If there are erasures on there, it may be that the 
voter himself erased it. But, those cases will have to be decided as 
we come to them as I see it. It is an entirely different question from 
whether or not lead-pencil ballots should be counted. The argument 
of counsel for Senator Chavez has made it that we should not dis- 
franchise voters for something that election officials do or fail to do. 
Well, I don’t think it is up to us to say whether voters should be fran- 
chised or disfranchised. That is up to the legislature of this State. 
The legislature has provided that people who don’t register shall not 
be entitled to vote, and they also provide that unless you mark your 
ballot in pe n and ink or indelible pencil that the ballot should not be 
counted. I don’t think we should substitute our own judgment for 
that of the legislature of the State. 

Mr. Ware. How would you propose to answer the argument, that of 
Mr. Hannett’s and Mr. Grantham’s that the election officials themselves 
do not provide the proper supplies for the voters ? 

Mr. Apams. Well, I don’t know whether they do or not. That is 
something we are merely guessing at. 

Mr. Ware. Could you presume 

Mr. Apams (interrupting). But I don’t, still don’t think that would 
make any difference if the election officials provide the ballot boxes 
and people vote in barrels, I don’t think that is a valid election. There 
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are many things that the law requires the election officials to do—they 
are mandatory. If they don’t do it it violates the mandatory provi- 
sions of our statute and invalidates the election, I think, in the par- 
ticular precinct. The fact that they don’t provide indelible pencils. 
if that is a fact, still doesn’t excuse the voter, because the instructions 
are written or printed right on the ballot itself. This has been the 
law for some time and people in this State have certainly had time 
to become familiar with it, and know that they should not vote with 

i lead pencil. As I say, the law provides that, so I don’t think we 
des l undertake to change the law that our legislature has enacted. 
which is so plain and clear as that is. 

Mr. GrantHam. We are not going to be able to stipulate on this 
point because we are not going to stipulate that the ballots marked 
with lead pencil are automatically tossed out. 

Mr. Ware. I would like to ask one question, Mr. Grantham. How 
do you propose to answer this: the statute says these ballots shall not 
be counted, what do you feel about that situation / 

Mr. Granruam. Well, I think you would have to get right down 
to the question as to what kind of supplies and equipment were fur- 
nished by the election officials. I do not believe that you can dis- 
franchise a voter if the election officials do not provide the type of 
equipment or supplies that are supposed to be provided under the 
law. If that were true you could have a conspiracy on the part of 
2 or 3 people in any county of the State to void the entire election 
every time on some point like this. I do not believe that the provi- 
sions - the law are mandatory. I think they are directory. 

Mr. Apams. I have yet to see a precinct where there is neither in- 
delible | pencil or pen and ink available. Maybe there have been some. 
I wouldn’t say there weren’t, but I have never yet seen them where one 
or the other weren’t available or couldn’t be obtained readily. Maybe 
indelible pencil is not there, but somebody has got some pen and ink 
somewhere. 

Mr. GrantHam. I hope his experience is limited to his own precinct. 

Mr. ApamMs. Maybe so. No; not limited to my own precinct. I just 
don’t believe that. If it is a fact, let’s find it out. Let’s see whether 
the precincts had indelible pencils. 

Mr. Spann. In some Heights precincts, in Bernalillo County, the 
votes were so heavy that along in the afternoon they provided regis- 
tration lists, brought in new election officials, brought out new poll- 
books, and supplied two lines instead of one, and didn’t supply any 
election supplies. 

Mr. Apams. No ballots? 

Mr. Spann. Ballots is all, the pollbooks, but I am talking about pen 
and ink. 

Mr. Apams. Supposing they don’t provide ballots. 

Mr. Spann. You say you don’t know of any precincts where they 
didn’t supply pen and ink. In that instance they didn’t supply any- 
thing, and there wasn’t anything available. 

Mr. Apams. I said, yet, I haven’t seen one. 

Mr. Spann. That happened in several Heights precincts. 

Mr. Apams. I don’t believe we would be able to agree on that point. 

Mr. Ware. I think the only thing we can do now is to move on to 
another subject. I don’t believe we will reach any agreement upon 
this. “ce. Ballots which have been spoiled and mutilated.” 
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Mr. Hannerr. They go out automatically. 

Mr. Ware. You would stipulate they would ? 

Mr. Hannetr. That is righ it. 

Mr. Apams. I again say if they are spoiled or mutilated by the 
voter, yes, they should not be counted. That can be determined if 
someone later on has come along and spoiled or mutilated a ballot. 
What I am thinking about now is cases where there are two cross- 
marks for the same candidate, for instance. As | say, it may be difti- 
cult to determine. If it can be determined how the voter originally 
cast the ballot I think it should be counted. 

Mr. Hannerr. I agree with that and again we get back to the prin- 
( iple that the voter himself mutilates his ballot. that is his act and the 
vote goes out: but if somebody else, if the ey ide nce shows somebody 
else tampered with the ballot and there is any method of determining 
how the voter ac ‘tuall ly voted, the Nn the vote shoul | be counted. 

Mr. Ware. What about the proposition of pulling the ballots out 
of the ballot boxes? In the first instance, are we going to assume that 
the mutilated | allot or spoiled ballot was spoiled by the voter in the 
absence of any further evidence? 

Mr. Grawam. Yes. 

Mr. Hannerr. I would think so. 

Mr. Apams. I wouldn’t say we would assume that. I think we 
should look at the ballot and see if we can determine and tell by 
looking at the ballot what happened. But, I don’t think we should 
assume either way. 

Mr. Ware. Do you think it is fair that we assume fraud upon the 
part of the election officials ? 

Mr. ADAMS. Not simply because the ballot is mutilated. 

Mr. Ware. Don’t you think you should assume that the ballot is 
mutilated by the voter in the first instance, in the absence of further 
evidence ? 

Mr. Apams. I don’t see how you can assume anything without 
looking at the ballot. Once ae at the ballot, maybe you will be 
able to tell and maybe you wouldn’t. If there is no evidence or no 
reason to believe to the particular ballot, that it has been tampered 
with or someone later altered it, why then possibly you decide that 
it was mutilated by the voter himself. I don't think you should make 
any assumptions one way or the other until you look at the ballot. 

Mr. Ware. Don’t you feel, as a practical matter you must make 
assumptions when you look at the ballot? 

Mr. Hannerr. If you don’t you would have to have evidence. 

Mr. Ware. What else could you assume after you had looked at 
the ballot other than the fact that the ballot had been mutilated by the 
voter himself ? ; 

Mr. Apams. It depends on what the ballot looks like when you 
look at it. 

Mr. Avex. And the number of other mutilated ballots in the same 
box, wouldn’t that have a bearing, similar type mutilation ? 

Mr. Apams. If you found an unreasonable number of ballots mu- 
tilated. 

Mr. Ware. Are we not getting inte a question of fact and not a 
question of law ? 


Mr. Apams. J think so. 
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Mr. Ware. As a factual matter, any ballot that has been tampered 
with for fraudulent purposes could not be counted. Could we not 
assume, that by evidence of fraud and for evidence of fraud, we mean 
the markings on the ballot itself. Couldn’t we assume in the first in 
stance that the ballots as they come out of the boxes, if mutilated, 
could be mutilated by the voter. 

Mr. Hannerr. There is always an assumption that something ought 
to be done, that ought to be done 

Mr. ApAms (interrupting). There is also an assumption that the 
voter didn’t mutilate it because he shouldn’t cast it if it is mutilated. 
l don’t think the— 

Mr. Hannerr (interrupting). There is an assumption on the part 
of the election officials to assume that they have done their duty and 
not committed a fraudulent act, until there is evidence to the contrary. 

Mr. Apams. It might not be done by the election officials. It could 
be done by somebody else, Governor Hannett. 

Mr. Hannerr. There should be proof that the ballot boxes were 
not kept in the custody of the court and clerk and so on and so forth, 
the way the law requires. 

Mr. Ware. Could I interrupt the train of thought for just a mo- 
ment on this discussion? How would you gentlemen define a mu- 
tilated or spoiled ballot? How would you define it, Mr. Adams? 

Mr. Apams. Well, it is hard to define every case involving a mu- 
tilated ballot. I would say that a ballot that has an erasure on it or 
an attempted erasure is mutilated. Or, a ballot that had a cross in the 
Democratic circle and a cross in the Republican circle would be 
mutilated. 

Mr. Ware. Spoiled or mutilated ? 

Mr. Apams. Or spoiled, whatever you want to call it. Or, one that 
had a corner torn off it. I mean there are a lot of ways of mutilating. 

Mr. Hannerr. Any ballot with a distinguishing mark ¢ 

Mr. Ware. That would come under your next topic. My thought 
was in the matter, either a spoiled or mutil: — ballot, was the ballot 
that had been torn or a hole punched in it, or part of the ballot was 
missing by having been torn off, many dian, or it could have a big X 
mark all the way through the ballot or all the way down one column or 
something to that effect, or having been crumpled up or—— 

Mr. Apams (interrupting). Or perh: ips would be where they had 
drawn a line through the names of certain candidates. 

Mr. Ware. I feel that the disti inguishing marks and alterations area 
separate subject from the spoiled or mutilated ballot problem. 

Mr. Apams. I don’t want to- 

Mr. Ware (interrupting). Could we agree that the spoiled or muti- 
lated ballot, in the first instance, is a ballot which is either torn or has 
been crumpled or has a hole in it, or part of the ballot is missing, or the 
ballot has large cross marks, crossing out the various columns / 

Mr. Hannerrt. I think anything like that should go out. I know 
that, it seems in Texas they vote by making a cross from the top of the 
ballot to the bottom. I remember that in Gallup wherever there was a 
precinct where there were a lot of Texans, lots of the ballots go out 
because they take a pencil and mark it with a cross from the top to the 
bottom on the side of the party they want to vote for. I think, not 
with any fraudulent intention on the part of the voter, but you can’t 
count a ballot like that. 
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Mr. Ware. Would you agree with my definition of a spoiled or 
mutilated ballot ? 

Mr. Hannert. I think we do. 

Mr. Apams. As far as it goes. There might be other cases. Yes; 
we agree with that. 

Mr. Ware. ae mav be other cases. A case where a lot of ink has 
been poure don it, or r son 1e other substance, I think that would fall in 
the classification of the spoiled or mutilated ballot. 

Mr. Apams. The reason I don’t want to stipulate that we assume that 
the voter mutilated the — in the absence of any other proof is that 
I think if we do that, why there will be an inclination not to try to find 
out how those ballots were mutilated . I don’t think it is necessarily a 
valid assumption. I think we should look at each ballot and decide 
after we open the boxes whether there is evidence of tampering with 
those ballots, not to assume one way or the other, but keep open minds 
on it until we see the ballots. 

Mr. Ware. Don’t you think we could put it this way? That there 
would be a presumption that the ballot was mutilated by the voter 
himself, in the absence of any other proof. Proving fraud, Mr. 
Adams, wouldn’t you say is a positive procedure, if a person who 
alleges fraud has to come forward with the proof ¢ 

Mr. Apams. That is true. 

Mr. Hannerr. Under the laws prevailing in the State and every 
Anglo-Saxon country where they have the same constitutional rights 
we have here, there is always a presumption that was done which ought 
to be done by an official and that fraud must be alleged with particu- 
larity and proved with particularity. We have neither any allegation 
of fraud anywhere alleged with any particularity at all. There is not 
the name of a single election official in the State set up in the petition, 
nor have we a single or any precinct where the law has been violated 
or any official where the law has been violated. Counsel keeps reiterat- 
ing fraud, fraud, fraud, and so far there is no fraud, only suspicion. 

Mr. Apams. It seems to me—— 

Mr. Hannetr (interrupting). Based on no facts that have been dis- 
closed to counsel for Mr. Chavez so far. 

Mr. Anas. You are arguing a motion for a bill of particulars here. 

Mr. Ware. Could we stipulate this, that spoiled and mutilated 
ballots shall not be counted unless fraud is proven, but even in that 
case are we going to count them? Let’s say you have 50 ballots that 
have been purposely spoiled or mutilated by an election official. How 
are we going to determine how those people voted. Are you going to 
call these people in and say, “How did you vote?” 

Mr. Hannerr. I think that would be necessary. 

Mr. Apams. Well, if it were necessary, I would say call them in. 
Again, I think that you can’t tell until you look at the ballot. You 
might tell, just by the ballot itself how it was originally cast. 

Mr. Hannerr. I think you would have to have a Ouija board right 
at your elbow to do that. 

Mr. Apams. I don’tthink so. Here is a ballot marked with pen and 
ink, cross mark against the name of every candidate on the Demo- 
cratic Party, and here is a cross mark in lead pencil on the side of 
Hurley. I think that would be pretty plain—— 

Mr. Ware (interrupting). That wouldn’t fall into this classifica- 
tion. That would fall into the next topic, which is a ballot with 
distinguishing marks, 
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Mr. Apams. I don’t think that is necessarily a distinguishing mark. 
It is just a ballot that is marked and would fall into item k what 
we have on—— 

Mr. Ware (interrupting). Fall into item k on the agenda problems, 
“Ballots marked for both candidates” ? 

Mr. Apams. It might fall into that classification. 

Mr. Ware. As being part of the-—— 

Mr. Hannerrt (interrupting). Y:u could break off the point of a 
lead pencil and turn toa pen. That could be possible. 

Mr. ApaMs. Not probable if it is marked right straight down the 
list for every candidate in the party with pen ‘and ink and then you 
found a lead pencil mark on the other side for some other candidate. 
[ think that is pretty apparent. I don’t think you need to call in the 
voter. 

Mr. Ware. Could we stipulate to this, that spoiled and mutilated 
ballots shall be examined to determine whether or not the mutilation 
was caused by the voter or by some other person? Could we stipulate 
to this, that far? 

Mr. Apams. Yes, sir. 

Mr. Hannerr. With the understanding that if either side refuses 
to accept the evidence as final that the vote shall not be thrown out. 
In other words, we would have both sides agree that it was a ballot that 
should go out. 

Mr. Ware. I think, Governor, it would be a matter of proof and a 
matter of fact to be determined at the time upon which, as we have 
done in many of the other cases, that the right to object to the final 
determination would be the right that each party would have. 

Mr. Hannerr. Now we are being asked to stipulate and we may be 
confronted with a stipulation that eliminates an objection—— 

Mr. Ware (interrupting). It wouldn’t eliminate an objection, I 
think the stipulation is to the effect that spoiled and mutilated ballots 
shall be examined to determine whether or not fraud was present, if 
there was fraud, and if fraud does exist how it came about. I don’t 
think that would prejudice the rights of the parties in any Way. You 
still have a right to object, both parties. 

Mr. Apams. I would agree to that stipulation. 

Mr. Ware. You think you could go along with that, Governor? 

Mr. Hannetr. I think we can go along with that. 

Mr. Ware. All right, we will have a stipulation drawn to that effect, 
then. Now, we come to the ballots which have distinguishing marks 
and thereby identifiable to interested persons. First of all, how would 
we define distinguishing marks? 

Mr. Hannert. I think any mark on the ballot not made in con- 
formity with the statute that identifies it so that when a ballot is 
counted that somebody can tell from the identification mark that it is 
marked in such a way that it can be identified, other than the lawful 
way of marking a ballot. 

Mr. Ware. Could we say this, that any mark on the ballot, other 
than a mark made by the voter with the intention of casting his ballot? 
In other words, let’s say he has his X marks in the party circle and 
he makes crosses over a few times and then up in the corner of the 
ballot someplace he puts a great big X with a circle around it. 

Mr. Hannerr. I think that would be an identification mark. 
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Mr. Ware. Or any other mark on the ballot, a grease mark or red 
vencil mark or some other type? 

Mr. Hannerr. I think anything that identifies the ballot, outside 
of the proper place for marking a ballot should go out. I don’t be- 
lieve. where a voter marks his cross carelessly and it goes through 
the circle or touches the end of the circle or across the circle, I don't 
think that should disfranchise the voter. 

Mr. W ARE. That is a separate problem. We have that listed down 
there. Mr. Adams? 

Mr. Apams. I agree with that. so far as you go on it. However, 
[ think it is possible to identify ballots as a group, that is, a group 
of persons can go into the voting place and mark your ballots in the 
Same manner, but in a different way from everyone else, and so as to 
identify that group. 

Mr. Warr. How about pinholes in ballots. Could we call that a 
distinguishing mark ? 

Mr. Apams. How about what? 

Mr. Ware. Pinholes in other words. 

Mr. Hannerr. I think that is looking for pretty small—- 

Mr. Ware (interrupting). Supposing you find a series of ballots 
in which there is a pinhole put in the ballot. They take a pin and 
put a hole in the corner or some place in the corner to identify the 
hallot 

Mr. Hannetr (interrupting). If there is a series of those I think 
it would be questionable as to whether they should be counted or not. 

Mr. Warr. You think it would raise a question ? 

Mr. Hannetr. I think it would raise a question. 

Mr. Ware. I think there is a case on that. There is such a fraud 
case involving that. 

Mr. Anas. That is what I had in mind, something like that. 

Mr. Hannertr. One ballot with a vinhole in it, that could happen 
by accident. If there is a precinct with 100 votes, if there were 20 
of them I] think that would be evidence of fraud on its face. 

Mr. Ware. I think we are all in agreement that ballots that have 
distinguishing marks should not be counted. We can stipulate to 
that ? 

Mr. Apams. Yes. 

Mr. Warr. It is a question of fact as to whether it is a distinguish 
ing mark. We could lay down a rule and it would be a question of 
degree, so I think we can go on with the next item. It has just been 
called to my attention, how about marks on the back of ballots. Do 
vou have any opinion on that? Supposing you find a series of ballots 
with X marks on the back of the ballot. not on the front. but on the 
back. Would you call that a distinguishing mark? 

Mr. Grantuam. I think that isa question of fact. It would depend 
whether or not it was apparent design on the part of a group to identify 
their ballots. I think it definitely—— 

Mr. Apams. That is so unusual that if one man did it I would indi 
cate that he was distinguishing the ballot. 

Mr. Hannett. I think that would be a rare thing. Tf there was 
a well-defined mark on the back of the ballot it ought to go out. 

Mr. Warr. All right. Now we come to the next question. “Ballots 
not marked with a cross”—item e on the agenda. 
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Mr. Hannetr. Does that mean the cross in the circle or with a mark 
other than a crossmark, X mark ? 

Mr. Ware. It would be a crossmark anywhere, either in the circle 
or in the candidate’s box, the marking box on the ballot. 

Mr. Hannetr. I don’t understand that. 

Mr. Ware. Well, you have a party circle at the top of the ballot 
and in addition to that on the ballot you have a box in front of each 
candidate’s name. I mean those ballots not marked with a cross. 

Mr. Hannert. Either in the circle or the box? 

Mr. Ware. Either in the circle or box. It would have some other 
mark in the circle, let’s say a line at the party circle, or tick mark or 
some other mark. 

Mr. Hannerr. I don’t think that will make a bit of difference to 
them. 

Mr. Ware. You think they should be counted no matter what kind 
of a mark is used? 

Mr. Hannert. I think they should be properly marked. 

Mr. Ware. What is the proper mark # 

Mr. Hannerr. The cross in the square or the cross in the circle. 

Mr. Warr. Then you feel those ballots not marked with a cross— 
some other method is used, such as a tick mark, I believe we are famil- 
iar with a tick mark, or just a line—should not be counted ? 

Mr. Hannerrt. I think they should go out because it will balance 
off. One side will lose as many asthe other. We are perfectly willing 
to stipulate to that. 

Mr. Anas. Yes; I agree. We don’t know how a great many things 
are going to effect the result. I think that is contrary to the law 
and I think we should not count them. 

Mr. Ware. Can we make a stipulation to that effect ? 

Mr. Apams. I am willing. 

Mr. Ware. They shall not be counted unless a crossmark is used ? 

Mr. Hannetrt. Yes. 

Mr. Ware. That brings us to item g, “Ballots unfolded in the 
ballot box.” Governor, do you have anything on that? 

Mr. Hannerr. Well, now we are going to be confronted with this. 
Mr. Hurley has recounted a lot of ballots in this State. A lot of 
boxes there have had other recounts. I think wherever there has 
been a recount—the ballot box opened—then that shouldn’t be 
considered at all. 

Mr. Grantuam. You have the additional fact, too, when the votes 
were originally counted they had to be unfolded. 

Mr. Apams. Here is the point, I think it is whether the ballots 
were ever folded. I mean, if there were any creases showing that 
they have been folded, well they are not unfolded ballots as I under- 
stand this. But, a ballot which has never been folded you can tell 
by looking at it. It certainly never was put in the box by the voter, 
but was put in there by somebody else. 

Mr. Grantuam. You are getting to fine points, then you have to 
define what is a folded ballot. I think I remember in my precinct, 
instead of creasing the ballots they were rolled up, more or less and 
handed to the clerk and put in the ballot box, and there wouldn’t be 
any crease and yet they were folded. They had to be folded to get 
into the box. 
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Mr. Ware. What we have reference to here, gentlemen, is this prob- 
lem. Supposing g you have a series of 10 or 15 ballots that are rolled 
like this, with no crease marks at all, in one bundle and laid in the 
ballot box, are we going to count those? Are you going to count those 
or not? It is evident they were not placed through the slot in the 
ballot box at any time. 

Mr. Hannerr. If there had been a recount in that precinect-—— 

Mr. Ware (interrupting). I can’t see where the recount would 
affect it. Your ballots are clean of folds, 15 or 20 like this in a roll. 
They are just found laying in the box and they are marked ballots, 
but there is no evidence of those ballots ever having been folded and 
put in the box. 

Mr. Grantruam. I think that would depend on the facts in each 
precinct, if you find that would exist. I don’t see how we could 
stipulate on a contingency like that. It might be a question where 
there might be a contention about the election officials or what has 
happened since then. I don’t think we could stipulate on the situation 
like that. 

Mr. Spann. The official brought in might be able to explain it. 
Something further than just looking at the ballot ought to i done, 
I think. 

Mr. Apams. I think it would be pretty hard to explain how an 
unfolded ballot got into the ballot box. 

Mr. Spann. I don’t know whether it would or not. 

Mr. Grantruam. I think it would be obvious, if you go to the ballot 
box you can get them in there without any mark or fold on them at all. 

Mr. Apams. It might be hard to tell whether it was folded or not in 
some case - but it would have to be unfolded to get in there. 

Mr. Wane. Don’t you think that the question can be determined ? 
First that the ballots have not been folded. You can look at a 
ballot and see whether or not it has been folded, don’t you agree with 
that ? 

Mr. Grantuam. No. 

Mr. Ware. You can’t? 

Mr. Granruam. No; I don’t agree with that. You have to define 
afold. If you mean by a fold, creasing the ballot 

Mr. Ware. No: that has not been folded, so it would fit through 
the slot in the ballot boxes. 

Mr. Grantuam. Most of the ballot boxes that I have seen have a 
slot possibly an inch and a half or 2 inches wide. It is perfectly possi- 
ble to fold it and put in that slot where there wouldn’t be any evidence 

whatsoever. 

Mr. Hannetrr. I think that could be demonstrated at the ballot box. 

Mr. Ware. Supposing you found a great number of those in the 
ballot box ? 

Mr. Granruam. I think that would come under the same category 
as the other contingencies. It would depend on what you found in 
the box. Of course, I can conceive if you found a box in which none 
of the ballots had ever been folded, you saw no creases on any of them, 
I would become very suspicious that something was wrong with all 
the ballots in that box. 

Mr. Ware. I think we will have to leave the discussion with Mr. 
Grantham’s statement that it is a highly suspicious circumstance. I 
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don’t think we can come to an agreement on it other than it is possi- 
ble evidence of fraud. I think we all agreed to that. 

Mr. Grantuam. I think so. 

Mr. Ware. Item h, “Ballots cast by persons voting more than one 
time.” Can we all stipulate that the person can only vote one time? 

Mr. Hannertt. What are you going to do, throw out his vote both 
times or just count him once? 

Mr. Ware. I would say we would have to throw both ballots out. 

Mr. Hannetr. I would think that would be true. 

Mr. Ware. Can we stipulate to that, Governor ? 

Mr. Hannett. We will. 

Mr. Apams. Yes; we will. 

Mr. Ware. Now we come to item i, “Ballots where the crossmark 
is outside the party circle or the marking box and various degrees of 
such marking.” That would entail the problem. Where you would 
have the party circle at the top, the crossmark is made near the circle, 
but does not go in the circle. 

Mr. Hannerr. I think that would be invalid. 

Mr. Ware. Would be invalid. Mr. Adams, would you agree that 
would be invalid, where the crossmark is not in the circle? 

Mr. Apams. Wholly outside the circle? 

Mr. Ware. Wholly outside the circle. 

Mr. Apams. Yes. 

Mr. Warr. Would you agree that where the crossmark is wholly 
outside the marking box in the lower part of the ballot ? 

Mr. Hawnerr. I think that is an invalid ballot. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Yes. 

Mr. Ware. Now, supposing you have the circumstances, getting 
into degrees, supposing you have the circumstance where part of the 
X mark is in the circle or the box, should that be counted, where it 
touches the box? 

Mr. Apams. I think that the intersection of the two lines should 
be within the circle or within the box, wholly within the box or circle. 
The point of intersection should be wholly within the box. 

Mr. Hannerr. Where it crosses should be within the box? 

Mr. Apams. Yes. 

Mr. Hannett. I think that is true, but the fact that the end of the 
crosses protrude over the edge of the circle shouldn’t have any effect. 

Mr. Apams. No, but if the intersection point is outside of the cir- 
cle, then the fact that one of the prongs or points of the cross touches 
the circle or square, I don’t think it would make any difference. 

Mr. Hannerrt. I don’t think that should be counted. 

Mr. Ware. We can stipulate to the fact then that the intersection 
of the lines must be within the marking box ? 

Mr. Hannerr. That is right. 

Mr. Apams, Yes. 

Mr. Ware. Is that agreeable, gentlemen? 

Mr. Apams. I am sorry, I didn’t hear. 

Mr. Ware. The intersection of the lines must be within the marking 
box or circle. 

Mr. Apams. Yes. 

Mr. Ware. Governor? 
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Mr. Hannerr. Yes. Here is one thing that hasn’t been considered. 
Supposing there is nothing to show any fraud or misconduct on the 
part of anybody in the ballot between Hurley and Chavez and yet 
some other place on the ballot there appears to be something wrong in 
the interest or against the interest of some other candidate ¢ 

Mr. Ware. That is a very good point. 

Mr. Apams. I am just trying to visualize just that particular thing 
the Governor has in mind. 

Mr. Ware. I think this, Governor, if I may interrupt Mr. Adams. 
First of all we can say we are examining the ballots for the purpose 
of deter mining the contest between Senator Chavez and General Hur- 
ley and theretore, any other mistakes in regard to other candidates 
would not effect that particular contest. You agree with that 4 

Mr. Hannerr. Yes, would not be considered at all ¢ 

Mr. Ware. Would not be considered, would you agree with that? 

Mr. Apams. Yes, I think anything that doesn’t affect the Hurley- 
Chavez race is not considered. : 

Mr. Ware. The only way it could be affected other than that is 
where the X mark of the straight Democratic ticket is meant to be 
marked and he makes the X mark out of the party box, that would 
affect the whole ballot. 

Mr. Hannerr. Anything that would affect the whole ballot would 
affect the contest. 

Mr. Ware. That is right. I think we can stipulate to that. Now 
ve have the item j, “Ballots with two different types of markings, such 
as crossmark in the party ¢ ‘ircle and tickmark in the box.” Supposing, 
to illustrate this point, you have a circumstance where there 
is a crossmark in the Democrat column and then you come down to 
General Hurley and there is a tickmark in his box. Are we going to 
count that tickmark? It has now been determined that the tickmark 
would not be a legal marking. Are we going to count that ballot for 
Senator Chavez or are we going to count that ballot for General 
Hurley ? 

Mr. Apams. Or not count it at all. 

Mr. Ware. Or not count it at all. 

Mr. Hannerr. I would think you would not count it at all. 

Mr. Ware. Not to be counted at all? 

Mr. Hannerr. That is what strikes me. It is an identifying mark 
and should not be counted. 

Mr. Ware. In other words, it should not be counted for that can- 
didate ¢ 

Mr. Apams. Well, I don’t agree unless the voter himself did it. If 
that tickmark was put in there later by someone else - 

Mr. Ware (interrupting). I think we could stipulate to that, gentle- 
men. Mr. Adams, I think everyone is in agreement with that if it 
can be proven that the mark was made by someone else, other than the 
voter, it should not be counted. That would go without saying. 

Mr. Apams. It would seem to me that one or the other of the two 
niarks was not made by the voter. If he puts a cross in the circle he is 
not likely to put a checkmark or tickmark some other place. He 
usually would mark, put the same mark everywhere on his ballot, I 
would say. 

Mr. Hannerr. You can’t tell what a smart-aleck bank clerk or 
auditor—it has been my experience that in the election contest some- 
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one like that, when they take the ballots out of the box, that thinks 
he is always smart, he will vote an X mark in the circle and puts a 
mark down below and he has done it right. He is—— 

Mr. Apams (interrupting). You mean when he casts his ballot? 

Mr. Hannerr. That is right. 

Mr. Apams. Maybe he would. If there was a cross in the circle and 
a check in the boxes, it would look to me very suspicious that somebody 
else had done one or the other, either put the crossmark in the 
circle or 

Mr. Hannerr (interrupting). I have been through a lot of these 
where they took the ballot out of them. It is amazing the type of 
people that make the mistakes on the ballots. 

Mr. Apams. Maybe somebody else made the mistake for him. 

Mr. Ware. Item k is involved also. There are varying degrees 
possible where you have an ink marking in the top of the ballot and 
in the party circle and you have a pencil mark down for either one 
of the other candidates. What are we going to do about that? Are 
we going to consider that? I think they all fall into the general class 
that ballots there are doubtful and an effort should be made to deter- 
mine, if possible, how the voter himself marked that ballot and then 
judge it accordingly. If you can’t, if it appears that the ballot has 
been changed later or if there is reasonable suspicion that it has been 
changed, I think oes ballots should be carefully examined and what- 
ever can be done should be done to determine—— 

Mr. Hannerr (interrupting). I think that voter should be called 
in and given an opportunity to look at the ballot and say whether 
that is his mark or not. 

Mr. Apams. I think if that is practical; yes. 

Mr. Ware. I think many of these problems are merely evidences 
of possible fraud, that someone has tampered with the ballots. 
I put them on the agenda. I felt that probably no agreement 
could be reached or nothing could be determined no matter who tried 
to determine it. This group or three others. You wouldn’t come to 
an agreement on it. I did want to put it on there to familiarize you 
with a situation that is possible and to discuss it a little bit won the 
idea in mind that if we ran into the situation we could at least agree 
here, ahead of time. That if there is a possibility this existed, there 
may have been fraud and there is some ground for objection to the 
ballots being counted that are in that condition. Would you agree 
with that statement, Governor ¢ 

Mr. Hannerr. As a general proposition; yes. I do think in the 
interest of fair play to both sides, that when a ballot is going to be 
thrown out and the name of the voter has been identified and made 
public, that fellow ought to have an opportunity to say whether or 
not that is the _ his ballot was marked by him. 

Mr. Ware. I definitely agree that the voter should be called in 
and asked if he marked the ballot in that particular way, whether 
he used a pencil or pen or whether he put the mark on his b: llot. 

Mr. ApaMs. If it is practical to do it, I agree. There may be a 
lot of cases where a voter has moved away. We can’t locate him. 
There may be such large numbers that it wouldn’t be practical to 
call them in, that we would have to do something else. 

Mr. Hannerr. We could meet that contingency when it arises, 

Mr. Apams. Yes. 
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Mr. Hannerr. May we have a recess? 

( Recess. ) 

Mr. Ware. Start with item 9, “Affidavits of assistance and problems 
related thereto.” 

Mr. Apams. Might I suggest, that before we get to that point there 
is one thing I don’t believe is covered in the agenda. I don’t know 
what importance it might have. What about ballots that the secret 
number has been exposed, what should be done about it? Can anything 
be done about it? 

Mr. Ware. You mean where the ballots are found in the box with 
the secret number exposed ¢ 

Mr. ApaAms. Yes, sir. 

Mr. Ware. How do you feel about that ? 

Mr. Apams. I haven’t thought much about it. Mr. Alex just sug- 
gested that. I think it is something we ought to consider. I would 
like to hear Governor Hannett. 

Mr. Hannett. I have never given it any thought. It never occurred 
to me. 

Mr. Arex. Some of the recount watchers, during the recount ob- 
served in some precincts cases where there were numerous numbers 
exposed, which we more or less associated with the distinguishing 
mark or lack of secrecy of the ballot, or means of determining how 
the voter voted, curiosity on the part of an election official. 

Mr. Spann. Shouldn’t some further check be made? Suppose the 
ballots came that way, with a defect in the printing of the ballot. 
For some reasons—— 

Mr. Hannerr (interrupting). I don’t believe the ballot should go 
out. Assume that the voter cast his ballot lawfully, put it in the box, 
it was counted and then some election official or some third person 
unlawfully lifted that flap. I don’t think that voter should be dis- 
franchised, unless there was some reason that he caused it to be 
exposed when he cast the ballot. He cast a secret ballot. That 
wouldn’t change his vote. 

Mr. Apvams. Well, I agree to that. However, I do think that if 
there were very many where the secret number had been ee it 
would be a suspicious circumstance. It might indicate that somebody 
had tampered with the ballots in that box. It would be cause for 
further investigation of that particular box to see just how that came 
about. 

Mr. GrantHam. It seems to me that is a problem that might de- 
pend on the frequency and the number. If you have a number of 
precincts with a considerable number of ballots, I assume that the 
secret fold is sealed with glue over the secret number. The questions 
arise, Is your glue no good, did the secret number become exposed 
or was it torn to open it? I don’t think we could settle that. 

Mr. Ware. Suppose you had an excess number of those, supposing 
you found 5, 10, 15, where the secret number was fully exposed or 
had been t: umpered with ? 

Mr. GrantuaM. I agree with Governor Hannett. I doubt that the 
voter should be disfranchised if he cast his vote as a secret ballot and 
somebody later on tore off the number. 

Mr. Apams. I don’t think so either. 

Mr. Grantuam. It might call for inquiry. 
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Mr. Apams. Yes, but I do agree that might exist, but I do think 
that somebody unlawfully got into the box and that would be cause 
for inquiry. 

Mr. Ware. I think about all you could say here, gentlemen, would 
be to agree that where this has happened that there is some evidence 
of possible tampering with the ballots. 

Mr. Hannerr. I think that is about as far as we can go. 

Mr. Ware. I don’t think we can go any further than that. 

Mr. Apams. I think that is far enough. 

Mr. Ware. How about this problem that has just been called 
to my attention. The ballots where erasure marks are found 
on there, your pencil ballots, could we stipulate to the fact that where 
there are pencil ballots and there are erasure marks on the pencil 
ballots, that those ballots should or should not be counted? Or any 
ballot where there are erasure marks, or alterations or obliterations 
as where you have an X that has been rubbed out and lines drawn 
through it and X marks put someplace else, and the party box has 
an X mark in it and 

Mr. Hannerr (interrupting). It is an identifying mark and I 
believe the ballots should go out. 

Mr. Ware. You believe in those cases the ballots should go out? 

Mr. Hannerr. Yes. 

Mr. Apams. I agree that all the lead pencil ballots should go out, 
whether erasured or not. If there is an—or I might put it this way, 
if the lead pencil ballots are going to be counted, notwithstanding 
our position, then I think they should be counted, if possible, for the 
person for whom the voter originally voted. If there is an erasure on 
there that someone else had erased the mark placed on there by the 
voter, put a different mark, we should attempt to find out how the 
voter cast the ballot. 

Mr. Hannerr. I agree with that, that each side should have the 
privilege of calling the voter that cast the vote to determine whether 
or not he tampered with it or—— 

Mr. Apams (interrupting). But, as I say, I don’t think the lead 
pencil ballots should be counted at all. 

Mr. Ware. Would you call that a distinguishing mark? 

Mr. Apvams. I don’t think that is a distinguishing mark. 

Mr. Hannetr. It could be a distinguishing mark put on by the 
voter. I don’t think it would be a distinguishing mark if put on 
there by somebody else afterwards. 

Mr. Ware. Don’t you think, as a practical proposition, that the 
ballot should be completely eliminated where that occurs? Other- 
wise, we are going to have voters coming in here by the thousands. 
It is possible, where you have a number of erasures or where you 
have anything like this. I think you should have some definite stipu- 
lation that ballots of that kind should not be counted, unless in the 
absence of fraud. It is something that is going to be deter- 
mined by the committee in any event. If you find that the election 
officials had gone through the ballots and erased a mark here and 
put another X mark here, that is another circumstance. In the ab- 
sence of a showing of fraud, those ballots should be thrown out. 
Couldn’t we stipulate to that? 

Mr. ApAMs. i could agree that the lead pencil ballots with erasures 
would be eliminated because I just don’t think any lead pencil ballot 
should be counted. 











66 SENATOR FROM NEW MEXICO 


Mr. Ware. Do you think you can stipulate to that, Governor ? 

Mr. Hannetr. We will stipulate to that effect whether it is lead 
pencil or pen. 

Mr. Ware. No matter what it is, lead pencil or pen where there 
are erasures— 

Mr. Apams (interrupting). Well, where it is pen, I don’t know. I 
believe it would depend on who did the erasing. 

Mr. Ware. Of course, they are matters of fact, Mr. Adams, I believe. 
Can we leave this now and go to aflidavits of assistance ? 

Mr. Apams. That is all right. I would like to think about that a 
little bit, about the ballots marked in pen and ink, having erasures on 
them. 

Mr. Ware. How about the lead pencil? Will you stipulate on the 
lead pencil ? 

Mr. Apams. I will stipulate on the lead pencil. 

Mr. Ware. Not the pen and ink? 

Mr. Apams. Not at this time. 

Mr. Ware. Y ou are agree able to sti ipul: ite to the le ad pence 11? 

Mr. Hannert. Yes, sir. 

Mr. Grantruam. That is not elimination of the ballots marked with 
the lead pencil ? 

Mr. Ware. No; only those where there are erasure marks, or altera- 
tions. 

Mr. Granruam. Yes. 

Mr. Ware. “Aflidavits of assistance and problems related thereto.” 
Mr. Adams, do you have any comments on this partic war problem ? 

Mr. Avams. We found that in a great many precincts, voters, who 
have indicated on their affidavit of registration that they required 
assistance, voted and there is no affidavit of assistance in the box, no 
notation on the pollbook that they received any assistance. And, where 
that has oecurred in large numbers, as it has in some precincts, we 
think that those votes should not be counted. 

Mr. Hannerr. The law, as I understand it, on affidavits and assist- 
ance is very plain. 

Mr. Apams. Yes. 

Mr. Hannetr. The law hasn’t been followed. 

Mr. Warr. Mr. Adams, under the code, I believe section 56-329, I 
call your attention to the fact that the voter must ask for assistance in 
order to receive it. 

Mr. Anams. He must make an affidavit. 

Mr. Ware. But he has to ask for it at the polls, I believe. 

Mr. Apams. Of course, there is no—— 

Mr. Hannerr (interrupting). What section? 

Mr. Warr. 56-329. 

Mr. Apams. We don’t know whether he asked for assistance or not, 
but even if he does ask for assistance he is not entitled to receive assist- 
ance unless he makes the affidavit of assistance required by law. 

Mr. Ware. That is correct. 

Mr. Anams. Unless a poll clerk from each party goes with him to 
the booth to help him mark the ballot. Our point is that we believe 
in many cases people did receive assistance without making this 
affidavit and without both of the poll clerks going with him to the 
voting booth. We believe that for the reason that a great many of 
these people show on their affidavits of registration that they require 
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assistance in voting, for various reasons. Nevertheless, we find that 
they voted and there is no notation in the pollbook that they received 
assistance, and there is no affidavit. The inference to me is that they 
did vote, they did get assistance. We know that they voted, that they 
did get assistance without complying with the law. Where that has 
occurred in large numbers, why, I believe that those votes should not 
be counted. ; 

Mr. Ware. Don’t you feel that that notation on the affidavit of 
registration could only be evidence that the person needed assistance, 
not evidence of the fact that he did get assistance—two separate propo- 
sitions. In other words, a person could note on an affidavit that he 
needed assistance, but when he went to the polls he didn’t get it? 

Mr. Apams. He voted, and if he himself states that he can’t vote 
without assistance, and he does that in his affidavit, and then we find 
that he voted, well, the inference is that he got assistance. Yet we 
find no affidavit there. We find no notation in the ballot book that he 
got assistance in the legal manner. 

Mr. Ware. Wouldn’t that necessitate calling the voter in and asking 
him first of all whether or not he received assistance ¢ 

Mr. Apams. I don’t think so. It seems to me like ere good evi- 
dence that he received assistance, if, in his own affidavit he says in 
effect that he can’t vote without assistance. 

Mr. Hannerr. It might be pretty good evidence, but not sufficient 
to disfranchise. 

Mr. Apams. It might not be conclusive, but I would say it is suffi- 
cient in the evidence to the contrary. 

Mr. Granruam. I wouldn’t say it is evidence. It is an inference 
you draw. 

Mr. Apams. It seems to me like pretty good evidence when the voter, 
in a sworn affidavit, states he can’t vote without assistance and yet he 
votes, then he must have had assistance. 

Mr. Hannerr. He might have gotten a pair of new glasses in the 
meantime. 

Mr. Grantuam. He may have gotten his eyes fixed. 

Mr. ADAMS. Maybe So. 

Mr. GRANTHAM. Gone to school. 

Mr. Ware. Isn’t it still a factual question ? 

Mr. GRANTHAM. Sure it is, 

Mr. Ware. Can we assume that the man received assistance? Isn’t 
that voter going to have to be called in and asked, “Did you or did 
you not receive assistance?” When he says, “I received assistance,” 
and there was no affidavit, let’s take that situation. That is the real 
point that we should discuss. Your discussion leads only to the 
assumption that he did receive assistance, because of the affidavit being 
filed stating the fact that he needed it, but the real issue is whether or 
not he did receive it. 

Mr. Hannett. I agree with that. 

Mr. Ware. Let’s assume that he did receive assistance and there is 
no affidavit of assistance filed for that voter. Now, if that voter takes 
a sworn statement to that effect, should that ballot be cast out ? 

Mr. Hannerr. If there is no aflidavit of assistance and he was 
assisted, the vote should go out. 

Mr. Ware. Can we stipulate to that, Mr. Adams? 

Mr. ApAms. Yes. 
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Mr. Ware. How about the situation where the affidavit itself on 
the face is faulty in that it states that he received assistance from only 
cone poll clerk ¢ What are we soiling to do in those instances ¢ 

Mr. Apnams. Certainly that should go out, too. 

Mr. Ware. Your statute provides two poll clerks must assist and 
also he sioned by the elect] ion judge. Possib ly only one poll clerk 

assisted and not signed by the election judges, only signed by one. 
The re are problems involving this. 

Mr. HANNE rr. I think they should go out. 

Mr. Ware. Should go out. You agree with that? 

Mr. Apams. Yes. 

Mr. Granruam. If the affidavit of assistance is there and the law is 
not complied with, the voter indicates he needs assistance, but it doesn’t 
follow up and show that two clerks assisted him, then the vote should 
be eliminated. 

Mr. Apams. Yes, I agree with that. 

Mr. Ware. All right, we will so stipulate. Anyone else have any 
other problems involving the affidavit of assistance they would like to 
bring up atthistime? Wecan go on to problem 10, which is problems 
related to the precincts having no ballot numbers in the pollbooks or 
affidavits of registration and unqualified voters. Would you like to 
take a position in relation to that, Mr. Adams? 

Mr. Apams. I think those precincts should be eliminated on the 
count. 

Mr. Grantuam. I think that is a problem which should be con- 
sidered along with the law regarding the use of voting machines, 
which provides that the public number or the voting number shall be 

set down opposite the name of each voter as he votes. Now, what is 
going to happen in precincts having no voting machines or having 
voting machines where the election officials failed to set down opposite 
the n: ame of the voter ? 

Mr. Ware. Mr. Grantham, I think this is a separate problem, due 
to the fact that New Mexico has a statute specifically covering this 
problem. 

Mr. Grantuam. New Mexico has a statute covering the entry of 
the public number of each voter who votes on a voting machine. — 

Mr. Ware. It has no relation to this specific problem. 

Mr. GranTHam. It seems to me identical. You are talking about 
the ballot number. I am a judge and I hand you a ballot and I 
put down in the pollbook you voted 169 in your voting. Ina precinct 
that has a voting machine, under the law in New Mexico the election 
official is supposed to write opposite your name the number of the 
machine that you are about to vote. I mean the number of times that 
that machine has been used. If you are voting ballot No. 2,000, 2,000 
will be written opposite your name. 

Mr. Ware. That is a problem to which the New Mexico code also 
has no answer, where you have unregistered voters. However, in 
this particular case New Mexico does have an answer. TI believe 
the New Mexico code says that the precinct vote shall be eliminated 
from the tally. 

Mr. GranrHam (interrupting). Whatever decision is reached 
to——_ 

Mr. Ware (interrupting). Shall not be canvassed. 





SENATOR FROM NEW MEXICO 69 


Mr. Grantuam. Precincts having ballots, in my opinion, should 
be reached as to the precincts in which the voting machines were 
used. 

Mr. Apams. The problem is not related. In the voting machine 
there is no ballot; you can’t put down a ballot number. All you put 
down is the number in which the voter votes, the sequence. 

Mr. Ware. The sequence ? 

Mr. Grantuam. The public number on the machine, the same as 
the number on the ballot. 

Mr. Apams. You don’t mean the machine has a ballot in it? 

Mr. Grantuam. No; I don’t think it does. I know it doesn’t. 

Mr. Apams. There is no similarity at all. We are talking about 
the number on the ballot, not the number in which the voter votes. 

Mr. Spann. The voting-machine law provided for the number of 
ballot voting: 56-378, providing: 

An officer in general charge of the poll shall see that one or more of the 
clerks of election properly checks off the name of each voter from the registra- 
tion list before such voter casts his ballot, shall provide for the numbering 
of all ballots by placing a number on a list containing the names of each voter 
kept for said purposes, corresponding with the number on the public numbering 
counter on the voting machine. 

So there is a number. In other words, it is voted on the machine 
which goes down opposite 

Mr. Anas, (interrupting). Is there some way you can open the 
machine up and find out how the fellow voted ? 

Mr. Spann. There is a numbering device and there is a requirement 
that his number be placed opposite the number on the list. 

Mr. Apams. Is there a further provision like we have, with refer- 
ence to ballots, that if they don’t do that the entire precinct shall be 
ruled out ? 

Mr. Spann. There is a provision that the general election code 
provides to voting machines. 

Mr. Apams. If it can be applied, I would just as soon apply it to 
voting machines. I didn’t think that it was applicable. 

Mr. Spann. There is a provision for numbering. 

Mr. Apams. I don’t think you can open up a voting machine and 
tell how a particular voter voted. 

Mr. Ware. I believe that is impossible. 

Mr. Apams. I have never had too much experience. 

Mr. Hannetrt. If you can’t, how are you going to eliminate fraudu- 
lent votes? 

Mr. Avams. I don’t know. 

Mr. Hannetr. Suppose there is one convicted fellow voted in that 
precinct, how are you going to eliminate that ballot? 

Mr. Apams. We may not be able to. We can’t do something that 
is impossible to do, that is true. 

Mr. Spann. There isa provision for numbering ballots on the voting 
machines. 

Mr. Apams. They are talking about ballots, but they are not talking 
about the same kind of ballots that they are in the other section. 

Mr. Ware. Can we hold this question just 2 moment and pose this 
one? Supposing we find five unregistered voters in such a precinct, 
shall the precinct be thrown out, eliminated ? 

Mr. Hannetr. I don’t think so. 
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Mr. Ware. Supposing you have 25, should a precinct be eliminated ? 

Mr. Hannerr. I think what should be done would be to find out 
how these unregistered voters voted and deduct them from whomso- 
ever they voted. 

Mr. Apams. You ean’t do that where there are no ballot numbers 
thoug ; 

Mr. Ware. We are talking about calling in the unregistered voters. 

Mr. Hannerr. You are speaking now of the voting machines? 

Mr. Ware. No, I am speaking of where the ballots were used and 
numbers were hot marked in the pollbook or registration book. My 
point is this: What does this statute mean? It is on your books: 
What does it mean? It must mean something. It was put on there 
by your legislature. What does it mean ? 

Mr. Hannerr. I am not clear about what your question is. 


Mr. Ware. You have a statute, Governor, which states, where you 
have unregistered voters and you have no ballot numbers in your poll- 
book or registration books, that that prec inct vote can be eli minated 


because of the fact that lL auimeeal voters voted and you cannot 
determine how they voted. What does that statute mean, that is 
the question ¢ 

Mr. Hannerr. It means exactly what it says. 

Mr. Ware. Then where we find unregistered voters in the precinct, 
with no ballot numbers, then we have to throw out the precinct. 
You agree to that ; 


Mr. Hannerr. I think there is some provision where that sort of 
thing. where the dominant political party has control of the election 
offic that—what is that provision ? 

Mr. Sraxy. There is a provision where 

Mr. Apams (interrupting). The provision is that if that was done 


with intention to cause the rejection of the entire precinct, done pur- 
posely and deliberately for that reason. 

Mr. Grantuam. If it doesn’t, it would have that effect. 

Mr. Apams. Then you do something else, but otherwise the whole 
yrecinct is thrown out. 

Mr. Hannerr. That statute goes further and says: 


Provided, That where any election board omits to set down opposite the names 
of the voters in the pollbooks and the official registration affidavits the numbers 
of the ballots cast by the voters, with intent to procure the rejection of the 
vote of such precinct or election division, and the court before whom such 
matter is heard shall make such findings, then and in such event, if the court 


cannot determine from evidence how said nonregistered voters voted, the number 
of nonregistered votes shall be deducted from the several candidates in propor- 
tion to the number of legal votes received by such candidates in such precinct 
or election division, and the court shall certify the result of the court’s findings 
in that regard to said canvassing board and the canvassing board shall deduct 
from each candidate the number of votes of such unregistered voters as has been 
determined by the court to be deducted 

Mr. Ware. Could we agree to this: That the statute, it is the opinion 
of our staff, has no applic ation until after the recount is concluded: 
that under this statute, if the result of the election would be changed 
by the elimination of these precincts, then they shall be eliminated ? 

That is the correct interpretation of the statute, I believe. In 
words, we would not recount the precincts where the unregis- 
voters and no ballot numbers are found until after the remain- 


other 
tered 


ing precincts of the State have been recounted, and, at that time, if 
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the totals of those precincts would change the election, then they 
would have to be eliminated. 

Do you all agree with that statement? Mr. Adams, do you agree 
with that ? 

Mr. Apams. Yes. 

Mr. Hannerr. Subject to the qualification that I have just read? 

Mr. Ware. How would that apply, Governor ¢ 

Mr. Hannerr. As I understand it, it would require evidence— 
Provided, That where any election board omits to set down opposite the names 
of the voters in the pollbooks and the official registration affidavits, the numbers 
of the ballots cast by the voters, with intent to procure the rejection of the vote 
of such precinct, or election division, and the court before whom such matter is 
heard shall make such findings, then and in such event, if the court cannot 
determine from evidence how said nonregistered voters voted, the number of 
nonregistered votes shall be deducted from the several candidates in such precinct 
or election division. And, the court shall certify the result of the court’s findings 
n regard to said canvassing board, and the canvassing board shall deduct from 
each candidate the number of votes of such unregistered voters as has been 
determined by the court to be deducted. 

Mr. Ware. First of all then, you would have to determine whether 
this was done purposely by the election board to throw out the vote? 

Mr. Hannerr. That is right. 

Mr. Ware. Whether it was intentional upon the part of the election 
board to eliminate the vote in that precinct 4 

Mr. Hannerr. That is right. 

Mr. Ware. Do you agree with that, Mr. Adams? 

Mr. Apams. Well, I think so, yes. 

Mr. Ware. Then we can stipulate that in those precincts where there 
are no ballot numbers in the pollbook or your registration books and 
unregistered voters are found, that those precincts will not be re- 
counted until the entire State is recounted. At which time it will 
be determined whether or not the elimination of those precincts would 
change the result of the election and if that determination is made, 
then the determination will be made as to whether or not the precinct 
election officials intentionally failed to put the ballot numbers in the 
pollbook, for the purpose of eliminating or invalidating, rather, the 
vote in that precinct. If that is not found, then the precinct vote will 
be eliminated. May we stipulate to that? 

Mr. Hannerr. Yes, I think that is the provisions of it. We are 
willing to stipulate we think that is the plain meaning of the statute. 

Mr. Ware. Mr. Adams? 

Mr. Apams. I think so, if I understand just what your statement is. 
In other words— 

Mr. Ware. Would you like to have the reporter read that back? 

Mr. Apams. Here is the part that I want to be certain about. That 
after we have counted all the rest of the precincts, then we find that 
there are a certain number of precincts in this category, and that if 
those precincts are eliminated entirely and the votes are not counted, 
that will change the result of the election then we will do that unless 
you find that the election officials did the act with intention to pro- 
cure the rejection of the vote. 

Mr. Ware. That is correct. 

Mr. Apams. Yes, I will stipulate to that. 

Mr. Granruam. Now, Mr. Ware, that gets us right back to the 
voting machine business. I think in view of the stipulation concern- 
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ing that, and in a precinct which has a voting machine in which un- 
registered voters were permitted to vote, that the same rule should 
apply just exactly. 

Mr. Apams. Well, can you point to any law to that effect, Everet? 

Mr. GrantHam. I sure can. The law requiring the number. 

Mr. Apams. No, I mean to the effect that that precinct should be 
eliminated. 

Mr. Spann. The voting machine law provides that the general 
election code applies to conduct of elections on voting machines. By 
reference, I assume it is applicable. 

Mr. Grantuam. There shouldn’t be one rule regarding unnumbered 
ballots and nonregistered persons, where you use a piece of paper, 
and another rule involving unregistered voters and unnumbered poll 
books in a precinct in which there is a voting machine. There should 
be the same rule applied. 

Mr. Apams. I am in favor of following all the laws of the State in 
any effect. 

Mr. GrantuaM. We are going to contend for the same rule. What 
is sauce for the goose is sauce for the gander. 

Mr. Ware. Does anyone know if there is a public numbering 
counter on a voting machine? 

Mr. GrantTHam. Yes. 

Mr. Ware. What is it? 

Mr. Grantuam. If you go into the machine to vote, the judge of 

election looks up there and sees Mr. Ware is going to vote ballot No 
10,329. The number should be written down in the pollbook opposite 
your name. 

Mr. Ware. He determines that number from the machine itself? 

Mr. Granruam. That is a public number from the machine. 

Mr. Ware. As the—— 

Mr. GranrHam (interrupting). As the public number on the 
printed ballot. 

Mr. Ware. How about where your ballot numbers are not in serial 
sequence in your pollbook where your voting machine is used? What 
are you going to do in that case? 

Mr. Grantuam. I could see where that could easily happen. I 
could go into an election board where they have a voting machine, 
they could check my registration and see that I am registered. An- 
other checker might be doing the same thing for some other voters. 
I don’t think necessarily you would have to have the sequence in num- 
bers, because in many precincts they have more than one machine and 
they are not—you see that is a public number that stays there all the 
time. You have two machines. I may vote ballot 250 on one machine 
and Governor Hannett may vote right behind me and vote 450. So, 
it wouldn’t necessarily have to be a sequence. 

Mr. Ware. Do they maintain separate pollbooks for each machine? 

Mr. Grantuam. They are supposed to be the machine number and 
the public number. 


J 


Mr. Apams, Supposing they do put the numbers down, can you, 
and you find there are unregistered voters who voted, is there any way 
of determining how those coanialenial voters voted and deducting 
their votes? 

Mr. GrantuaAm. I suppose you can call them in and swear them. 

Mr. Apams. I mean from the machine? 
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Mr. Grantuam. I don’t think so. 

Mr. Ware. Could we defer this discussion on this voting machine 
problem until we have had adequate opportunity to examine a ma- 
chine ¢ 

Mr. GranrHuam. That is perfectly all right, but I certainly think 
that our stipulation on the other phase should be contingent on the 
same rules being applied to voting machines. In other words, we 
don’t think that it is right for either contested or contestee to obtain 
an advantage because in this one precinct in which they used ballots 
one rule is applied, and under the same state of facts, in another 
precinct in which they used voting machines, that some different rule 
should be applied. 

Mr. Apams. I don’t care whether they stipulate or not. If they 
don’t want to stipulate they don’t have to. If they are going to make 
one stipulation contingent on our stipulating to something else, I 
don’t see any similarity whatsoever, or how you can apply a law like 
this that is dealing with paper ballots, that you can apply that to a 
machine that has no such ballots, and there is no way of going into 
the machine and determining how a particular voter voted. 

Mr. Hannerr. Call in the voter. 

Mr. Apams. Under the law applicable to paper ballots, if an unreg- 
istered voter voted and the number of his ballot is shown, you can 
go in and pick out the ballot and see how he voted and deduct his 
vote from either candidate. I don’t see any possible way of doing 
that with a machine. So, how you can apply that law to machines 
I just don’t understand. 

Mr. Ware. Is there a provision in the code on voting machines, in 
relation to unregistered voters, Mr. Grantham ? 

Mr. Grantuam. Yes; the same registration laws apply to voting 
machines that apply to any other precinct in the State. They can, 
certainly the voter can be called in and asked how he voted. He can 
be put under oath and asked how he voted. 

Mr. Apams. We all know that the courts are very hesitant to call 
people in and ask these people how they voted. 

Mr. Hannetr. Where he is an unregistered voter they are not. 

Mr. Apams. As to unregistered, maybe not, 

Mr. Warr. Go ahead, excuse me. 

Mr. Apams. I was through. 1 was just going to say you could eall 
in the unregistered voters, that might do it. 

Mr. Warr. What section of the statute would you refer to, Mr. 
Grantham ¢ 

Mr. Spann. Section 56—— 

Mr. Ware (interrupting). Here is the point here on your voting 
machines or on your paper ballots, rather. If the ballot numbers are 
in the pollbooks it is simple. You merely pull it out and call the 
voter back in and say, “How did you vote?” In this instance, where 
you have no paper ballot, you don’t know what ballot to remove, 
you don’t know what ballot he cast. On your voting machines, you 
know who he is, you can identify him 

Mr. GranTuam (interrupting). You can identify him, if there are 
no numbers in the pollbook, he voted a paper ballot, his name is there. 
You have an opportunity to find out how he voted, as you have a 
nonregistered voter voting in a precinct having voting machines. 
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Mr. Spann. The reaso1 you refuse to canvass the entire precinct 
when vou can’t discover the ballot that the unregistered voter cast is, 
no one knows who is affected by it. sO vou throw the entire thing out. 
The same thn o ought to apply to voting machines. If you have 
unregistered voters voting there it is impossible to determine for 
whom the ballot was cast, so the same proposition ought to apply, and 
you ought to throw the entire thing out. 

Mr. Grantuam. 56-387. It provides that the general laws so far 
as applicable, shall apply to precincts in which voting machines are 
used, 

Mr. Warr. What do you think of that, Mr. Adams? Did you see 
that section ? ,; 

Mr. Apams. I don’t think that the statute we are talking about is 
applicable to voting machines. That is my answer to that. 

Mr. Grantuam. I didn’t understand you. 

Mr. Apams. I don’t think this statute is applicable to cases of voting 
machines. 

Mr. Grantuam. I cannot conceive that one set of facts in one pre- 
cinct would create a situation of fraud where you would throw out all 
the ballots and then in another precinct, because you used a voting 
machine, that you wouldn’t throw it out. The same treatment should 
apply. 

Mr. Hannetrr. The fact that the numbers are not down is where 
you use the ballots and the precinct is thrown out. There is no logical 
reason why the same rule shouldn’t apply. 

Mr. Warr. Have you read 56-587 ? 

Mr. Apams. Yes; I just looked at it. 

Mr. Ware. Have you read that, Mr. Grantham ? 

Mr. Grantuam. Yes. 

Mr. Ware. How do you interpret that? 

Mr. Granruam. What part of it? 

Mr. Ware. About the last 10 lines. 

Mr. Granruam. It provides that you can call a person in and put 
him under oath and ask him how he voted, the same as you could in 
the case of a voter—— 

Mr. Ware. Whether the public number was in or not, that wouldn't 
change it, would it? 

Mr. GrantuaAm. I don’t know whether it would make any difference 
whether the public number was in the book or not, but the same is 
true in the precincts using the paper ballots. 

Mr. Ware. There is a point here. What purpose does the public 
number serve, other than to make sure that the tot il number cast 
upon the machine corresponds with the total number of people voting ! 

Mr. GranruaAm. I assume that is the main purpose. 

Mr. Ware. That would be the only purpose, whereas your number 
on the ballot would serve the purpose of identifying the voter. Would 
that be correct ? 

Mr. Hannerr. Well, your number 

Mr. Ware (interrupting). Identifying the ballot he cast, find out 
how he voted by removing the secret number and removing the unreg- 
istered voter, his vote from the tally. 

Mr. Hannerr. The reason you throw out a precinct where they 

ave got ballots is because there is no way of determining the result. 
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There is no way of determining the result and there would be no way 
of determining the result from the voting machine. 

Mr. Apams. But the law says here, in case of voting machines, that 
where a voter votes illegally you should call him in and ask him 

Mr. Spann. Applies to other votes on a voting machine. 

Mr. Apams. A fellow who votes that is not registered is voting 
illegally, isn’t he? 

Mr. Spann. That applies to both paper ballots and the voting ma- 
chine . 

Mr. Grantuam. That very section provides for not only calling 
them in when they voted on a machine or voted on a paper ballot 

Mr. Hannerr (interrupting). May I ask you a question ¢ 

Mr. Apams. Yes. 

Mr. Hannerrt. Is it your contention that an illegal voter voted on 
the voting machine, but if he votes by ballot it should not be counted 

Mr. ApaAMs No. 

Mr. Hannerr. Then how are you going to eliminate the illegal 
votes cast on the voting machine ¢ 

Mr. Apams. By calling in the voter. 

Mr. Hannerr. Then each voter should not be called in? 

Mr. Apams. In the case of the paper ballot you can go to his ballot 
and find out how he voted, and it is not necessary to call him in. 

Mr. Spann. Not if they don’t keep the numbers in the pollbook. 

Mr. ApAms. If they don’t keep the numbers in the polibook the law 
provides what you are going to do, 

Mr. Ware. Section 56-387 definite ly provides a method in this par- 
ticular situation. That is to call the voter in and put him under oath 
and say, “How did you vote?” And then he must swear how he voted 
and then it is eliminated. Under your other section it is entirely 
another problem. They don’t provide for that in the case of paper 
ballots. They have two separate rules, 1 for machines, 1 for paper 
ballots. 

Mr. GrantHam. I do not agree. 

Mr. Ware. How can you reconcile your position with section 56-887 
of the statute, when it provides specifically ¢ 

Mr. GranruaM. By reading this sentence from— 





And any other voter who fraudulently or illegally casts a ballot or who casts 
a fraudulent or illegal ballot upon a voting machine shall be handled in a certain 
way. 

It takes care of both the paper ballots and the voting machine, 

Mr. Ware. How do we reconcile that with the other statutes ? 

Mr. Spann. It is adopted by reference. 

Mr. Ware. They are completely inconsistent. 

Mr. Seann. Certainly. Maybe this is an amendment to the other, 
by virtue of the fact it was passed later. You can’t pick 1 section 
applie 1d to 1 situation, the voting machines and the other to the other 
situation. 

Mr. Apams. I think if we look at the title of the law we find 
applies only to voting machines. 

Mr. Ware. We will recess until 2 o’clock. 

(Whereupon, meeting was recessed until 2 p. m.) 
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AFTERNOON SESSION 


Mr. Ware. Do you have any ideas about the voting-machine prob- 
lem, Mr. Adams? 

Mr. Apams. Before we get into that, I would like to introduce Mr. 
Wilson Hurley, who will be present as a representative here in this 
session. 

As to voting machines, I have nothing new other than to restate 
the position we took this morning, and call attention to the fact that 
the title of the voting machine act, which was passed subsequent to 
the general election laws, passed in 1951, make it quite clear that the 
provisions of this act only apply to precincts where voting machines 
are being used. As I understood the argument this morning of Mr. 
Grantham, he was trying to apply certain provisions of section 56-387 
to precincts where paper ballots were used. The title of the act dealing 
with voting machines reads as follows. [Reads the title of the act. 

Our constitution requires that the subject matter of all bills be 
embraced within the title of the act, otherwise any provision of a law 
which is not embraced within the title is unconstitutional. So any 
attempt that might have been made by the legislature to make pro- 

vision for voting—I mean that would be applied to voting by paper 
ballots in this particular bill, would be unconstitutional, unless it is 
embraced within the title. And I have just read the title and I think 
it is quite clear it applies only to precincts where voting machines 
are used. 

It also provides for the invariable purchase of those machines to be 
used in some precincts. 

So I think it is quite clear that this law, which was passed in 1951, 
does not attempt to deal with voting in precincts except where voting 
machines are being used. 

The provision which was read this morning, section 387, as to 
procedure where registered voters voted in a voting machine, is quite 
clear and it applies only in those cases, in my opinion. 

Mr. Ware. Governor Hannett, I would like to ask you a question 
about this 56-387. Where in that statute, sir, would you say it applies 
to other than voting machines? 

Mr. Hannerr. It starts down at the semicolon after the word “box” 

1 the middle of the paragraph and reads “any voter who fraudulently 
or illegally cast his ballot, or who cast an illegal ballot upon a voting 
machine.” It covers both. 

Mr. Ware. How about this point, “any voter who fraudulently or 
illegally cast his ballot, or who cast an illegal ballot upon a voting 
machine”—aren’t they talking about voting machines throughout this 
whole section, referring to voting machines only? In other words, 
you can’t cast an illegal ballot upon a voting machine without voting; 
referring to that? 

Mr. Ware. I think it is a relevant question, very much to the point. 

Mr. Hannerr. I think that was—that is my interpretation. How- 
ever, the important thing here, it seems to me, is this: where non- 
registered and illegal votes are cast in a precinct and the judges and 
clerks of election fail to put down the necessary data so that those 
ballots can be identified, and there is no way of finding out how they 
voted, the voting-machine situation is precisely the same. There is 
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no way of finding out how they voted. And therefore should be read 
alike, 

Mr. Ware. Don’t you think there is this one difference— 

Mr. Hannerr. Why should a voter be called in and asked how he 
voted if he voted on a voting machine, whereas he wouldn’t be called 
in if he voted by ballot? 

Mr. Ware. How about in the first instance, sir, the voting machine ¢ 
It is never possible in a voting machine to determine how a man did 
vote. Would you agree to that? 

Mr. Hannerr. That’s right. 

Mr. Ware. It is never possible. 

Mr. Hannerr. That’s right. 

Mr. Ware. Unless you saw him pull the lever. 

Mr. Hannerr. That’s right. 

Mr. Ware. In a paper ‘ballot, it is always possible to determine 
under your law how he voted. 

Mr. Hannerr. No, sir. 

Mr. Ware. Unless they failed to put the ballot number down. 

Mr. Hannerr. Unless they failed to put the ballot number down. 
That leaves us in the same position as you are all the time—as you are 
with the voting machines. 

Mr. Ware. Ultimately if they fail to put the ballot numbers down. 
But in the first instance you are not. 

Mr. Hannerr. In the first instance you are not, but that is a problem 
we are discussing now. 

Mr. Ware. Now how would you reconcile the statement made by Mr. 
Adams that the law would be unconstitutional if it doesn’t state in its 
title, the title of the act, all those things, therefore it doesn’t apply, 
and the title applies only to voting machines. 

Mr. Hannerr. I think we shouldn’t get into a discussion as to the 
constitutionality of the act here this afternoon. 

Mr. Ware. I think it is a relevant question, very much to the point. 

Mr. Hannerr. Well, I wouldn’t be prepared to answer that at this 
time. We would want to study that. I have just heard the title read 
once. I would want to study it before agreeing any part of the 
statute was unconstitutional. 

Mr. Ware. Would you agree with Mr. Adams if it didn’t state in 
its title all the provisions of the act, under the New Mexico consti- 
tution, it would be unconstitutional ? 

Mr. Hannerr. No, sir. As I recall the decisions—I haven’t looked 
at them recently—if the general subject is being treated, you don’t 
have to name each and every individual thing in the statute. If the 
general subject is being enacted, why our Supreme Court hasn’t been 
too hair trigger on its decisions in that respect. And I would like 
to review them before I commit myself on this point. 

Mr. Ware. Mr. Adams, would you say the general subject of this 
act was stated in the title? 

Mr. Apvams. The general subject of the act I think is stated as re- 
ferring to voting by voting machines. 

My point is that in construing section 387, it should be construed 
if possible so as to make the act constitutional. And a construction 
that this would apply to voting by paper ballots, in my opinion, 
would make it unconstitutional. Therefore it shouldn't be construed 
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that way. And I don’t think even the language of the statute, rea- 


sonably construed, makes it apply to voting by paper ballot. 

Now I might say this as to Governor Hannett’s argument that the 
unregistered voters in precincts where the ballot number is not put 
on the pollbook are in the same situation where we have voting ma- 
chines. I don’t think it is up to us here to decide what the law should 
be or shouldn’t be, but to take it as it is and apply it to this recount, 
to this contest. 

Mr. Hannerr. Iam heartily in accord with that. 

Mr. Apams. And we can so stipulate. 

Mr. Hannerr. I am heartily in accord with the theory. I will not 
stipulate, I won’t accept your opinions on its constitutionality. 

Mr. Apams. We certainly don't expect you to. 

Mr. Hannerr. And I don’t expect you to accept mine. 

Mr. Apams. But I say we are getting a little afield when we try 
to determine here what is the law on the subject. 

Mr. Ware. Governor, don’t you think those words you read are 
two aspects of the same thing? 

Mr. Hannetr. Well, sir— 

Mr. Warr. May I clarify that a moment, “any voter who fraudu- 
lently or illegally cast his ballot, or who cast an illegal ballot upon 
a voting machine,” don’t you think it is referring to the same thing? 

Mr. Hannerr. I don’t know sir. Why repeat it? 

Mr. Ware. They are not repeats at all. They are all part of the 
same thing. Identifying a ballot. 

Mr. Hannerr. You can just strike that out entirely and it would 
mean what counsel is contending for it to mean. 

Mr. Apams. I don’t think that follows at all. 

Mr. Hannerr. “Any voter who fraudulently or illegally cast a bal- 
lot.” Strike out “or” right straight through “ballot” and have it 
read “any voter who cast a fraudulent or illegal ballot upon a voting 
machine.” Strike the phrase entirely, then you would get the inter- 
pretation contended for by Mr. Adams. 

Mr. Ware. How can we possibly get away from this entire act when 
it is talking about voting machines entirely, in this entire section 
of the statute? It is inconsistent to say they are not talking about 
voting machines in this one particular aspect. 

Mr. Hannerr. I am not saying they are not talking about voting 
machines In this one particular aspect but I am saving they are 
talking about elections. 

Mr. Ware. But elections in relation to voting machines; they are 
not talking about paper ballots but about voting machines. All this 
act, I his section 387. is devoted ent irely to vot ing machines. It doesn’t 
mention anything about paper ballots. The whole section is dealing 
with voting machines. It is entirely inconsistent to say that. I think 
there is a double aspect here all part of the same thing. The illegal 
casting of a ballot on a voting machine. It is definitive in its nature. 

Mr. Hannetr. Don’t you agree with me if you strike out the words 
“or illegally cast a ballot” you would have the construction they are 
trying to place on this statute ? 

Mr. Ware. No; I don't. 

Mr. Hannerr. How would it read this way, “or any voter who 
cast a fraudulent or illegal ballot upon a voting machine at any elec- 
tion.” Strike that phrase out and it would make sense. It makes the 
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sense counsel is contending for. As far as I am concerned I am 
not willing to stipulate to any part, any of the statutes, be eliminated 
from consideration. 

Mr. Apams. I would like to offer one suggestion as to why the 
statute 1s worded the way it is. 

I think that a voter who illegally cast a ballot, they may be an un- 
registered voter or one whose vote had been pure hased or bought — 

Mr. Ware. That’s right; that is exactly what—— 

Mr. Apams. A fraudulent ballot might be something entirely dif- 
ferent. I mean it might be a ballot that had been previously marked 
or might be a ballot not officially printed. There are different types. 
Or it might be a ballot which has a distinguishing mark on it. There 
ure various types of fraudulent ballots. So there is a distinction be- 
tween a fraudulent ballot and a ballot illegally cast. 

And of course we are talking about voting machines here. That 
might make some difference. 

Mr. Ware. To illustrate what we are talking about, Governor, it 
would apply this way; where a man comes in and pulls the lever twice, 
one of the ballots is illegal. And you have that where a voter 
comes in and he is an unauthorized voter. That is another aspect of 
what we are talking about. What about this situation’ Would you 
say this statute is inconsistent with the paper-ballot statute we were 
interpreting before? 

Mr. Hannerr. | would say it would be inconsistent with the paper- 
ballot statute as to—well I don’t know what you mean by inconsistent. 

Mr. Ware. Under your interpretation of this section 387 and the 
statute applicable to paper ballots, where we were eliminating the 
entire precinct, would you say this 387 is inconsistent with that statute? 

Mr. Hannerr. Leading up to the thought if it is inconsistent, it 
will repeal the former statute ¢ 

Mr. Ware. No, sir. 

Mr. Hannevr. I haven’t considered them in that light. 

Mr. Ware. My point is this, Governor. The point I am trying 
to make, I believe one of the primary rules of legislative interpre- 
tation is that if there are two statutes, and there is an inconsistency, 
the statutes must be read in such a light that there is no inconsistency. 

Mr. Hannerr. Read together if possible. 

Mr. Ware. That’s right. But where there is an actual inconsis- 
tency—and I would say this statute, if we followed your interpreta 
tion, would be inconsistent with the latter statute—therefore you 
would have to look in the language of the statute, placed in the statute 
books, and determine from that. It definitely provides two voting 
machines “the provision of all other laws l reading from the title 
of the act] otherwise provided.” 

Now it is otherwise provided right in the following few sentences. 
Where you have an illegally cast ballot or an unregistered voter, you 
must determine his vote in a certain manner, as to vhs iving him swear 
under oath as to how he voted. 

Mr. Hannetrt. I think also it might be discretionary in this: That 
if they vote on a voting machine, he has no choice whether he votes 
on a voting machine or not, they are selected by the State officials. 
If he votes on a voting machine, he can be compelled to come in and 
testify as to how he voted. Whereas if he voted on a ballot, they 
just treat him differently. 
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Mr. Spann. It should be pointed out that I believe that the pro- 
visions of section 56-349 deal with canvassing votes. And this later 
section 387 deals with instances where a fraudulent or illegal ballot 
has been established by a court of competent jurisdiction. Possibly 
1 think the statutes can be reconciled and possibly both apply. 

Mr. Ware. How do you account for the fact that this statute is 
found in the code under “voting machine”? As part of the voting- 
machine amendment to the election laws? 

Mr. Spann. Well, I haven’t, neither has Governor Hannett, care- 
fully studied this title. It may be that this is probably covered by 
the title but there may be another section of this law that is uncon- 
stitutional. We don’t know. We haven’t made a study of it. If we 
are going to determine those questions, I think we should. 

Mr. Hannerr. I think we ought to have time for further study 
before we stipulate. 

Mr. Ware. All right, is that agreeable, Mr. Adams? 

Mr. Apams. Yes, sir. 

Mr. Ware. We will defer this matter then. 

Wecome to No. 11. “The discrepancy between the number of ballots 
found in the ballot box and the number of voters listed in the pollbook.” 
I believe it is self-explanatory. 

What do you think should be done on that, Governor ? 

Mr. Hannerrt. Isn’t there a rule in regard to that about prorating 
or something ? 

Mr. Ware. This is a simple situation where your pollbook has 522 
names for example. 

Mr. Hannetr (interrupting). I understand. 

Mr. Ware. And there were only 487 ballots in the ballot box. 

Mr. Hannerr. You mean more ballots in the box than names in 
the book? 

Mr. Ware. Less ballots in the box or more ballots in the box, either 
one. 

Mr. Hannerr. Count the ballots of the people that actually voted 
should be the only thing to do. 

Mr. Ware. To determine that, we would have to remove the secret 
numbers and match the numbers in the pollbook and match the names 
and numbers in the pollbook. Would you say that would be a practical 
method ? 

Mr. Hannerr. What would be your thought on that, Mr. Adams? 

Mr. Apams. I think that is the thing to do. That is, where you 
have more ballots than names in the pollbook. Where you have less 
ballots, something else should be done. 

Mr. Hannerrt. Yes. 

Mr. Ware. Then would you agree with that, Governor? 

Mr. Hannerrt. Supposing there was 1 more vote; 500 votes cast, 
and 1 more vote in the box, it would seem pretty harsh treatment 
on the voters of the precinct to have the secrecy of their ballots dis- 
closed because 1 illegal vote was cast. I wouldn’t want to be a par- 
ticipant in having the secrecy of 500 ballots destroyed because 1 illegal 
vote was cast. 

Mr. Anas. Actually I don’t think it would have to go quite that 
far. Ithink the staff representative could go through that list without 
looking to see how each man voted and find out which one is the illegal 
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vote, which ballot wasn’t listed on the pollbook. Then look at that 
ballot. 

Mr. Ware. How would you determine that ballot, other than through 
the removal of the numbers, sir? 

Mr. Apams. You would have to remove the numbers. The numbers 
could be removed by the staff representative who would be the only 
one who would have to see any numbers. And he certainly, examining 
500 ballots, couldn’t remember and wouldn't go to the trouble to 
compare the number with the name and find out how each man voted. 
But he could go through the list fairly quick and pick out the illegal 
ballot. Then we would all look at it and that would be the only one 
that would be actually disclosed. 

Mr. Ware. May I suggest at the time this is done the pollbooks are 
closed. Close the pollbooks and tear the secret numbers open on the 
ballots and then examine them. 

Mr. Apams. That would be all right. 

Mr. Ware. Would that be satisfactory ? 

Mr. Hannert. I didn’t understand. 

Mr. Ware. We would close the pollbooks and open the secret num- 
bers on the ballots and then examine them. No one would see them 
other than the staff representative. 

Mr. Apams. Well, he wouldn’t even need to do it. 

Mr. Ware. He wouldn’t have to do it; no 

Mr. Apams. He could find out 

Mr. Ware. One thing I want to point out right now, and this is 
probably the proper place to point it out; you will note in the recount 
procedures our staff representative will have authority to pull off these 
secret numbers at any time they believe necessary for our own purposes 
in the investigation. To determine the genuineness of the ballot or 
other purposes if we deem necessary. 

Mr. Apams. I am certainly in favor of avoiding, so far as possible, 
any violation of the secrecy of the ballot. And onlyswhere necessary 
to do so, and it would only be necessary, in my opinion, in most cases 
for the staff representative to know how these numbers compared to 
the pollbook. 

Mr. Hannerr. On the last recount contest I was engaged in, the 
ballots were so printed you could candle them with an electric light. 
Could you do that now? 

Mr. Apams. I don’t know. 

Mr. Ware. Yes; I believe you can. I believe it is being done right 
ow up in the San Juan. 

Mr. Hannetr. It would save a lot of time and the discretion of the 
secret ballot. One representative of Mr. Hurley take a look, and one 
of Mr. Chavez, and if there is any dispute and it became necessary, 
open it up and look at it. 

Mr. Apams. I think actually the only ballots that would be really 
necessary to disclose as to how they voted would be the illegal ballots, 
and as to them there is no objection to showing how they voted. 

Mr. Ware. I think we are in agreement on that then. With regard 
to examining the secret number. 

Mr. Apams. That brings up the question as to where there are 
fewer ballots in the box than names in the pollbooks. 

Mr. Ware. I think in that situation, if I may express my opinion 
first, the only way you could handle that would be to call in the people 
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whose ballots are missing. You would have to determine whose ballots 
are missing first, and then those people would have to be called in to 
find out who voted. 

Mr. Hannetrr. I think that is right. 

Mr. Apams. If you do that, you will have to call in every voter in 
Lineoln, Otero, and Dona Ana Counties. 

Mr. Hannerr. That is right. 

Mr. Ware. That is right. 

Mr. Apams. Holding a new election down there. 

Mr. Hannetr. I would like to. 

Mr. Apams. I would, too. But I think it would be a rather ex- 
pensive process. I don’t know whether they wach 1 all vote the same 
way—the way they did the last time—or not. 

Mr. Hannerr. I am sure they wouldn't. 

Mr. Apams. That we have run across some precincts where there 
were a considerable number of missing ballots. 

Mr. Ware. How would you suggest we handle that, Governor ? 

Mr. Hannerr. Well, I hadn’t given it any thought. I didn’t know 
it would come up. But anything which is reasonable we will go 
alone with. 

Mr. Ware. Are you agreeable to determine whose ballot is missing ? 

Mr. Hannetr. Yes, sir. 

Mr. Ware. And then those people who have missing ballots, we will 
contact them and determine how they had voted. 

Mr. Hannert. That’s right, sir. 

Mr. Ware. Do you agree with that, Mr. Adams? 

Mr. Apams. I think that might be practical where it only involved 
a few voters. That, as I say, that is exactly the situation we have in 
Lincoln, Otero, and Dona Ana Counties. 

Mr. Hannerr. Our supreme court has held definitely and clearly in 
a case of that kind you will accept the best evidence, and that is the 
evidence of the gecords in the county clerk’s office and the secretary 
of state. 

Mr. Apams. They said that only where there is no evidence as to 
how or why ballots were burned. 

Mr. Hannerr. Do you have any evidence ready to produce now 
to show how or why the ballots were burned ? 

Mr. Anas. I think there has been in the newspapers a good bit 
of evidence. 

Mr. Hannerr. All your evidence has been in the newspapers. 

Mr. Apams. I wouldn’t say all of it. 

Mr. Hannerr. You have been trying the case so far in the news- 
papers, but there isn’t the name of a single person or voter set up by 
anybody. 

Mr. Ware. This is getting into the questions of fact here. It is 
irrelevant to the discussion of the law. 

Would you agree, Mr. Adams. we should do that? Follow the pro- 
cedure that was discussed? With the exception of Lincoln, Otero, 
and Dona Ana Counties ? 

(Off the record. ) 

Mr. Spann. Mr. Ware? 

Mr. Ware. Yes. 

Mr. Spann. Along this line I would like to call your attention to 
this as it happened in the primary election in the voting of one pre- 
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cinct out here. Both divisions were voting in the same polling place. 
And when they made the count of the ballots, they rolled up the divi- 
sion ballots separately, but put them in the same ballot box. Each 
division had a ballot box, but they put both division ballots in one 
box, which left one empty and the other had twice as many as it 
should. They were immediately reconciled. They were designated 
37-A and 37—B; 37—A had all the ballots and 37-B was empty. 

Of course, when the count was made both boxes were discovered. 

[ was thinking of a possibility of it arising again, and what to do 
about it. It might be a little inconsistent with what we are stipulat- 
ing, unless we Pi it. 

Mr. Ware. Can we handle that question ¢ 

Mr. Apams. I can only say this: Where it involves comparatively 
few voters and there is no evidence that the box has been tampered 
with or opened, or any other evidence of fraud, I believe that kind of 
rule would be practical. But where those have not been few, say 100 
or more ballots, a large number in comparison with the total that are 
missing, that would indicate to me that the box has been tampered 
with, and possibly, probably; and I think it casts doubt on all the 
ballots, not only missing ballots but the ones not missing. 

And furthermore I don’t think it would be practical to call in such 
a large number of persons. Just as it isn’t practical to call in all the 
people down in those three counties where the ballots were burned. 
At least I don’t suppose it is. So if it only involved a small number of 
ballots, I would stipulate, otherwise I wouldn't. 

Mr. Hannerr. That leaves us in the position where we would have 
to roll with the punches. 

Mr. Ware. Pardon? 

Mr. Hannerr. That leaves us in the position where we would have 
to roll with the punches, to meet the situation as it developed as we 
went along. 

Mr. Apams. I would say any number not exceeding 10. 

Mr. Ware. Would vou like to put a limit on that? 

Mr. Apvams. Mr. Alex brings up the question of the boxes where 
there are no unused ballots. I was under the impression we had 
already discussed that and agreed that the hidden numbers would be 
disclosed to determine whether any substitution had been made. 

Mr. Ware. No; we hadn’t discussed that. 

Mr. Apams. Hadn’t we? 

Mr. Ware. No. 

Mr. Apams. He brings up the point where there is a discrepancy, 
even though it may be a small discrepancy, and no unused ballots in 
the box, it is some indication of substitution of ballots. 

Mr. Avex. Not only no unused ballots, but not the proper amount 
that should be there. 

Mr. Ware. Can we hold that question? It has some connection but 
of different degree. I think we should settle this one first. 

Mr. Apams. As I say, I think in the absence of any other of these 
factors, if there is a small discrepancy not exceeding 10, it would be 
agreeable to call in the voters or at least find out how they voted in 
some Way. 

Mr. Ware. Are you putting a limit on your stipulation, Mr. Adams? 
Mr. Apams. Yes. 
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Mr. Ware. Is that on unused, not on unused, but on missing ballots? 

Mr. Apams. I mean—not as to each precinct. 

Mr. Ware. Pardon? 

Mr. Apams. I am speaking of where the discrepancy in any precinct 
is 10 or less. 

Mr. Hannerr. You mean precinct or polling division ? 

Mr. Apams. Polling division, box, election division. It holds a 
discrepancy that is not over 10 fewer ballots, than there are names in 
the pollbox, I think in the absence of any evidence of fraud or tam- 
pering or substitution of the ballots that then it would be proper to 
call in these voters. 

Mr. Ware. Why the limitation, Mr. Adams? I think it has been 
stated over and over again if there is fraud, then the Senate itself is 
going to judge mn precincts, and they are going—if there is fraud of 
that type, it may be they will decide the whole precinct will go out. 

Mr. Apams. If they do that, I don’t see any purpose in calling in 
these voters to determine how they voted. If you throw the whole 
precinct out. My point is that the absence of any large number of 
the ballots is an indication in itself that the box has been opened and 
the ballots tampered with. 

Mr. Ware. Why couldn’t you tamper with them with only 10 
missing ¢ 

Mr. Apams. They could. But I don’t think it is quite so likely. I 
just used 10 as an arbitrary figure. 

Mr. Ware. I think—— 

Mr. Apams. It is quite likely if there is a discrepancy say of 1 or 2, 
which would be the case in most instances that might be due to some 
honest mistake on the part of the election officials; well, maybe a ballot 
was lost or a miscount or something, I don’t know. 

Mr. Hannerr. It seems to me we would always have to go back for 
the purpose in a case like that. ———s a candidate for sheriff on 
either the Republican ticket or the Democratic ticket in the county 
went in there and took out all noua ballots in order to help himself 
or his sister running for schoolteacher? That would be no reason 
why General Hurley should get the votes. 

Mr. Apnams. No: it might not. It wouldn’t necessarily, if that is 
what happened. But if something like that happened, if the ballots 
were tampered with, I think it is a matter that would require a special 
inquiry, investigation, of that precinct rather than just calling in 
these particular voters and seeing how they voted. 

Mr. Hannerr. There would have to be a full-fledged hearing to 
determine so far as possible who was guilty of the misconduct. 

Mr. Apams. I think there should be a proper investigation of that 
box. 

Mr. Ware. I would like to say this: We say “calling in.” I think 
we should define that. As a practical proposition, it is going to be 
impossible to call in voters. One of our staff will have to go to these 
people and see them, and have a:sworn statement from them as to 
how they voted. I can’t see any other way to do it. We can’t have 
people coming in from Las Cruces and Roswell and so forth where 
you have two or three hundred people. It would be impractical. It 
will have to be done by sworn statements and the use of forms and so 
forth. There is no other way it could be done. 
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That brings up the further question: Are you going to accept the 
statements of these people as to how they voted? Do you feel both 
sides should know who these people are? In other words, when we 
have to examine the secret number, and these people are contacted, 
either = should know who they are? It might be advisable if we find 
100 or 150 people here and there to practically have a new election 
and sté a over again. 

Mr. Hannerr. That presents quite a lot of complications which I 
wouldn’t like to answer. 

Mr. Ware. Would you accept the sworn statements ? 

Mr. Hannerr. I think if one representative of each side was along, 
I think it would be perfectly all right. No one would have any com- 
plaint then. 

Mr. Ware. It would be impractical, Mr. Hannett. I can’t see how 
that could be at all practical. 

Mr. Adams, do you have anything to say about that ? 

Mr. Apams. It would be agreeable with me. We would accept the 
sworn statements. 

Mr. Hannerr. We are going to have a representative of our own 
in every county of the State. And if they are sending a man to 
Roswell—I assume General Hurley will have the same situation. 

Mr. Avex. We hadn’t planned to have anybody in the precincts. 

Mr. Ware. What is the difference if we have a man that swears 
to an affidavit as to how he voted? 

Mr. Hannerr. If that is your method of procedure, there is nothing 
we can do to stop you. But we are not accepting it. 

Mr. Ware. How long do you think it would take us to cover this 
State if we handled it that way? In the first place, 4 or 5 staff men 

can be in the county to do it like that. But if they have to go and 
pick up somebody from General Hurley’s and Senator Chavez’s 
camps and have to go out and search out these people—sometimes it 
takes quite a while to find people—and find somebody and he says, 
“It is fine, but I have an appointment at this time and won't be able 
to make it,” and you will be 6 months trying to find some people. 

Mr. Hannertr. Just because it is difficult it isn’t necessary to be 
unfair. 

Mr. Ware. What is unfair about a sworn statement ? 

Mr. Hannerr. There is nothing. 

Mr. Ware. The courts use them every day. 

Mr. Hannerr. They don’t accept sworn statements at all unless 
there is an opportunity to cross-examine and be confronted by the 
witness, if the witness is an adverse witness. 

Mr. Ware. You accept a registration from a voter when it is sworn 
to by a notary public. You said as a matter of fact for the notary 
public to be here wouldn’t make any difference. 

Mr. Hannerr. That is different. There was no controversy going 
on when he made the affidavit. When a controversy starts, it is a horse 
of another color. 

Mr. Ware. Pardon ? 

Mr. Hannett. I said when he makes an affidavit of registration, 
that is one thing. And when a hot controversy comes up or a lawsuit, 
and then he makes an aflidavit, how are we to know somebody, some 
partisan on our side without my knowledge or some partisan without 
Mr. Adams’ knowledge or consent gets to them first and says “if they 
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come along and ask you how you voted, you say so and So and here is 
$10.” ; , , 

Mr. Ware. That is what I asked you, Governor. If you didn’t want 
the determination of these people, their names, to be withheld from 
both sides so that neither one knows who these people are. The only 
person who knows is our staff man. He turns the list over to the man 
in the field, who contacts these people without the knowledge of 
either side knowing who these people are or where they are. Just 
how objective can you be ? 

Mr. Hannerr. The inclination would be by a person executing an 
affidavit concerning his vote to give a contrary statement to how he 
actually voted. In other words make two votes different, which is 
uncertain. I don’t know whether it will happen. That would seem 
to be the inclination. 

Mr. Ware. That is possible if you set him up and cross-examine him 
all day. 

Mr. Hannerr. That’s right. 

Mr. Ware. He could still say he voted one way when he actually 
voted another. 

Mr. Apams. Of course, some may refuse to testify how they voted. 

Mr. Ware. Absolutely. We have that situation to contend with. 
But all we can hope to do in this election in the first place is gather 
facts. Many, many things will go unanswered. Many people will be 
unfound, and many it wouldn’t be practical to find; and in many in- 
stances will leave the country. ‘To look for them from the standpoint 
of being practical, that is another thing. 

I wish you would consider in all these things the American taxpayer 
is paying for this. 

Then you would not agree, Governor, to accept the sworn statement ? 

Mr. Hannerr. I don’t know yet. I would like to give it some 
thought. 

Mr. Ware. All right, we will defer that. 

How about the missing ballot? 

Mr. Hannetr. I thought we had agreed on that. 

Mr. Ware. I don’t think we had. Mr. Adams had said 10. Did you 
agree to 104 

Mr. Apams. Could we defer that also? I would like a chance—— 

Mr. Ware. Yes, we will defer both of them. 

Mr. Apams. To talk with my associates. 

Mr. Warr. We come to the 12th point, “The persons entitled to be 
present in the recount and the rules of conduct.” Have all of you 
received a copy of the recount procedures ? 

Mr. Hawnnetrt. I have but I have been out of town and on the run 
ever since, and I haven’t had a chance to even read them. I want to 
sit down with all counsel and study it carefully and write you a letter 
as to any objections we have or any suggestions. 

Mr. Ware. Mr. Adams, do you want to make any statement at this 
time? 

Mr. Apams. Well, I read the procedures, and I think it suits me all 
right. 

There is one thing that I don’t quite understand. It may be a typo- 
graphical error. On the bottom of page 4, paragraph 7 [reads the 
paragraph }. 
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Mr. Ware. That should have been added—to the statement that is 
on the end of D should also be added on the end of C. 

Mr. Apams. Yes. 

Mr. Ware. There has been an error made there. 

Mr. Apams. Now, E seems to be incompete in my copy [reads down 
through the words “have them” that was the end of it. 

Mr. Ware. “Have them sign the tally sheet.” 

Mr. Avams. I don’t think I have any objection to the procedure 
outlined. There may be things come up during the course of the 
recount we haven’t covered, but I think in general it is a very good 
outline of procedure. 

Mr. Warr. Are there any other matters anyone wants to bring up 
at this time? 

Governor Hannett, do you have anything you want to bring up? 

Mr. Hannetr. I understand that the compensation to be paid to 
the various people employed by the respective sides will be $15 a day. 

Mr. Ware. Yes a little better than $15 a day. Fifteen point some- 
thing. I don’t remember the exact figure. It will be worked out on 
a per diem basis, a daily basis. 

In addition, I asked you for workers starting Monday. How- 
ever, due to the fact that certain alterations have been made in our 
staff headquarters, certain carpenter work is still in progress, and 
also the furniture—we have been unable at this time to obtain proper 
furniture—and also for another reason a couple of people have to be 
trained; for those reasons we are going to defer that for about a week. 
You still have another week until we will request four people to start 
on registration. 

Mr. Hannerr. We will not start recounting Monday at all, as I 
understand. 

Mr. Ware. No, sir; we will not. It will have to be deferred at 
least a week. 

We have two new men coming in and they have to be trained. 

Anything else to bring up, Mr. Adams? 

Mr. Apnams. Nothing I can think of. 

Mr. Ware. May we have a suggestion as to the next time we may 
meet ? 

Mr. Hannetr. I don’t know when I will be back to Albuquerque. 
I have to go to Mineral Wells, Tex., and I don’t know how long I 
will be there, but hope to be back not later than Thursday, probably 
Wednesday. You never can tell. 

Mr. Ware. Can we set the next meeting for next Thursday morn- 
ing at 9: 304 

(Off the record.) 

Mr. Ware. Thursday will be the 7th of May—at 9: 30. 

Mr. Apams. That is agreeable to me. 

Mr. Ware. All right in the meantime, Governor, if you want to 
submit a letter to us about this 

Mr. Hannerr. We will get that to you before I leave. I leave 
Sunday. I will dictate it either this afternoon or tomorrow. 

Mr. Anams. Will that be the same hour and place? 

Mr. Ware. Yes, 9:30 in the inorning right here. 

Mr. Avex. We are having some difficulty and I think maybe the 
other side will be having some in the hiring of these people. We 
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have notified 2 2 peop le to quit other jobs Monday to start this. Is 
there any possibility of modifying this to put 2 people on the books, 
do you have oy ice enough for that / 

Mr. Ware. It is not a question of space. We unfortunately have 
a member of the staff who hasn’t returned, and will not be returning 
for several weeks. He has left the payroll of the committee. It has 
definitely put a cramp in our force, and we will definitely have to 
defer that pending training of another man. And we have no one 
else to put into it at this time. Therefore we will have to defer that 
for at least a week. 

Mr. Avex. It is pretty hard when you get competent people like 
that and want to give them a target date, it is pretty hard to put 
them off, and have them quit work 

Mr. Hannert. I suppose there is no objection to our supplementing 
their wages? Pay them additional. If we can’t get the people for 
$15, pay them another $5. 

Mr. Ware. It doesn’t make any difference to us. It’s quite all 
right. 

Any further questions? If not, the meeting will stand adjourned 
until next Thursday at 9:30 at the same place. 

(Whereupon, the meeting was adjourned until Thursday, May 7, at 
9:30 a.m.) 
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THURSDAY, MAY 7, 1953 


Untrep States SENATE, 
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS OF THE 
CoMMITTEE ON RuLEsS AND ADMINISTRATION, 
Albuquerque, N. Mew. 

The conference continued at 9:30 a. m. at 142 Monroe NE., Albu- 
querque, N. Mex., Wellford H. Ware, chief counsel of the subcom- 
mittee, pr esiding.. 

Present: Wellford H. Ware, chief counsel, Subcommittee on Privi- 
leges and Elections. 

Also present: A. T. Hannett, Esq., chief counsel, Samuel Z. Mon- 
toya, David Chavez, Mike Gallegos, and Charles C. Sp: inn, all repre- 
senting the Honorable Dennis Chavez, Senator from New Mexico; 
and Quincy D. Adams, Esq., chief counsel, and Wilson Patrick Hurley, 
both representing the Honorable Patrick J. Hurley. 


MORNING SESSION 


Mr. Ware. Can you identify for the reporter your people, Governor 
Hannett ? 

Mr. Hannert. Mr. Chavez, Mr. Montoya, Mr. Spann, and Mike 
Gallegos. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Mr. Adams and Mr. Wilson Patrick Hurley 

Mr. Ware. Gentlemen, from the prior conferences we have certain 
items that have not yet been agreed upon. ‘The first one is how to 
treat unregistered voters in those precincts which have voting 
machines. 

Mr. Hannerr. I would like to present a brief argument. The ques- 
tion was raised by opposing counsel that a certain phrase in the chap- 
ter 192 of the Laws of 1951 was unconstitutional. That phrase, which 
we contend the Legislature of New Mexico in passing this act intended 
to and did make the rule exactly the same where unregistered votes 
were cast on a voting machine, as votes cast by ordinary ballot in the 
booth. 

The title of the act reads: 

An act to permit the use of voting machines for recording and computing the 
vote at all elections, including primaries in any county, city, or precinct of 
the State of New Mexico; prescribing regulations with reference to the adop- 
tion, requirements, examination, purchase, installation, preparation, custody, 
and demonstration of use of voting machines; providing rules and regulations 
for the conduct of elections held with voting machines; prescribing the quali 
fications, number, and duties of election officers in election districts in which 
voting machines may be used; placing duties upon county commissioners and 
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the Secretary of State; providing for redivision of wards of cities and pre- 
cincts into election districts, and the consolidation of election districts; pro- 
viding for the payment of expense incident to the purchase of voting machines 
by the counties in which they are used; and providing penalties for violation 
of the provisions of this act 


Now, the county canvassing statute is found in 56-387 and deals 
with canvassing of votes by the county commissioner. This particu- 
lar section of the statute, the new law, reads in the pertinent part: 
“Any voter who fraudulently or illegally casts a ballot, or who casts 
a ballot fraudulently or an illegal ballot upon a voting machine.” 
The statute is clear and unambiguous. The legislature intended to 
and did put unregistered votes and illegal votes in the same category 
as far as voting by machine or voting by ballot. 

Now, our Supreme Court has interpreted the section of the Con- 
stitution that prohibits more than one subject in a title. ‘The leading 
case ps eraep in the New Mexico reports 273 Pacific 298. There is a 
case of the Wrate of Ne w Me r2CO Vv. Gilberto Mirabal, Comptroller. 
It is also reported. in 62 A. L. R. The annotation following the 
decision of our supreme court fully sustains the position of our court 
in other jurisdictions. I am reading now from page 298: 

In Lewis’s Sutherland, Statutory Construction (2d ed. No. 116), it is said, 
“The subject of a statute is the matter of public or private concern in respect 
to which its provisions are enacted.” 


The Supreme Court of re State of Minnesota, in Johnson ¥. Harri- 


son (47 Minn. 575. 28 Am. S . Rep. 382, 50 N. W. 923), discussed the 
meaning of the word “subject” as used in such constitutional provi- 
sions in such an able manner that it is often quoted, as follows: 


Again, while this provision is mandatory, yet it is to be given a liberal, and 
not a strict, construction. It is not intended nor should it be so construed as to 
embarrass legislation by making laws unnecessarily restrictive in their scope 
and operation, or by multiplying their number or by preventing the legislature 
from embracing in one act all matters properly connected with one general 
subject. The term “subject,” as used in the constitution, is to be given a broad 
and extended meaning, So as to allow the legislature full scope to include in one 
act all matters having a logical or natural connection. To constitute duplicity 
of subject, an act must embrace two or more dissimilar and discordant subjects 
that by no fair intendment can be considered as having any legitimate connec- 
tion with or relation to each other. All that is necessary is that the act should 
embrace some one general subject; and by this is meant, merely that all matters 
treated of should fall under some one general idea, be so connected with or 
related to each other, either logically or in popular understanding, as to be parts 
of, or germane to, one general subject. 


Now, our supreme court has reiterated that principle some 10 or 
12 times and you can find an annotation citing all the New Mexico 
cases to that effect following the constitutional provision. Certainly 
the legislature was dealing with elections when they passed this act. 
Certainly it was natural and logical that they would try to provide 
and did provide that the method of considering whether or not a vote 
should be counted, whether cast on a voting machine or ea ae by ballot, 
would be exactly the same under the situation we are now considering. 
We think the law is clear and we think there are no decisions to the 
contrary ; the subject was elections they were dealing with. There are 
duties imposed on the county commissioners as canvassers aa cer- 
tainly it was germane. 

Mr. Ware. What stipulation would you propose in relation to this 
topic then ? 
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Mr. Hannerr. Well, sir, we have, perhaps I should have made this 
statement at the outset. We do not permit to stipulate anything 
except that the laws of the State of New Mexico and the constitution 
of the State of New Mexico and interpretations placed upon it by 
the supreme court govern this controversy. 

Mr. Ware. I am speaking in relation to this particular issue, 
Governor. What is your position as to what the law is? 

Mr. Hannerr. Our position is that the votes should be treated the 
same. ‘The nonregistered voters, that they should be called in and 
questioned, whether they cast their vote by ballot or whether they cast 
it by a machine. 

Mr. Ware. Mr. Adams? 

Mr. Apams. It appears now that Governor Hannett’s interpreta- 
tion of the law is a little different than it was at our last conference. 

Mr. Hannerr. I made no interpretation. I made the suggestion 
in my opinion the law was so and so, and my prognostication proved 
to be correct. It was so disclosed, the record will so disclose. 

Mr. Apams. At that conference—may I speak now? At that con- 
ference Governor Hannett stipulated that the precincts where there 
were unregistered voters and where the election officials failed to put 
down the ballot numbers in the pollbooks and on the registration 
affidavits, that those precincts should be eliminated entirely unless 
the facts showed that officials failed to do this with the intention 
of procuring the rejection of the precincts. That provision is in the 
election code and I am quite sure, if I remember correctly, that 
Governor Hannett stipulated to that. Now he takes the opposite 
position and says that those voters, those unregistered voters, should 
be called in and asked how they voted. Whether or not he is cor- 
rect in that, I don’t think he is. I think that the section dealing with 
voting machines clearly applies only to this and not to precincts 


where paper ballots were cast. At any rate, as I understand his 
at interpretation of the law, it is different than it was the last 
time. I don’t think it is a correct interpretation. I wouldn’t agree 


to that stipulation. 

I have already expressed my own views dealing with the voting 
machine. I didn’t say and I don’t say now that the law is unconstitu- 
tional. I said then, and I say now, that if the interpretation is placed 
upon it that the Governor thinks is correct, it would be unconstitu- 
tional then. I don’t place that interpretation on the act at all. I think 
it only deals with precincts where voting machines were used. I think 
that is made clear by the title itself. The title deals only with pre- 
cinets in which voting machines were used. Necessarily the body 
of the act would be confined to its interpretation of what is included 
in the title. I don’t see anything inconsistent between that position 
end the decision that was read by Governor Hannett, that he quoted 
from. 

It is true that a title may embrace more than one subject, so long 
as all of the provisions are germane to the one general subject. But, 
on the other hand, the title must embrace everything that is covered 
in the act or everything that is attempted to be legislated upon. When 
the title deals only with the voting-machine precincts, why I don’t 
think that it could cover other precincts where voting machines are 
not used. Briefly that is my position. As I say, I can’t agree with the 
Governor's interpretation. 
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Mr. Ware. Governor Hannett: . do | unde rsté and you correctly now 
that your position is that this proposition, that you just stated, should 
cover not only the voting-machine precincts, but all precincts where 
there are unregistered voters ? 

Mr. Hannerr. That is right. 

Mr. Ware. How do you reconcile your position, as Mr. Adams 
pointed out, the other d: ay where you proposed to follow the statute 
of New Mexico which states “where you have unregistered voters 
and no ballot number”? At that time you stipulated that those 
precincts should be eliminated, provided there was no fraudulent 
intention upon the election officials to deprive the people of their 
vote, that they should not be counted until after the recount is finished, 
— if at that time they change the results of the election they should 
be eliminated. You did stipulate that the other day, conditioned 
upon the interpretation of this particular section being given the 
same treatment. Excuse me, that 1s with the voting machine, unregis- 
tered voters, they should have the same treatment as the no-ballot- 
number situation. 

Mr. Hannerr. I believe if you will refer back to the record you 
will discover that I stipulated to nothing and that I asked for time 
to look up the authorities, until we could fully state our position on 
this particular question. Let us make it clear now that we under- 
stand that any stipulations that are going to be entered into would 
be written out and set up in writing and signed by us before they 
will have any effect. 

It is our present purpose that we will not stipulate to anything 
except that we will agree that the law, the statutory laws as inter- 
preted by our supreme court, shall govern. Outside of that we do 
not propose to stipulate to anything. ; 

Mr. Ware. Governor, would you state your position once again in 
regard to the unregistered voter situation, as to the scope of how you 
feel about this thing you interpreted ? 

Mr. Hannetr. I think the statute plainly provides both, as to bal- 
lots cast by unregistered voters by ballot or machine, should be treated 
identically. 

Mr. Ware. Well, how about the situation where you have ballot 
numbers ? 

Mr. Hannert. I don’t know what you mean by that. 

Mr. Ware. Supposing you have ballot numbers on your ballot— 
the secret numbers—they should be treated the same w: ay, they 
shouldn’t examine the ballot. Is that what you are saying? 

Mr. Hannert. If it is first established that any voter had no ri ight 
to vote, whether he was a convicted felon, nonregistered, or not a citi- 
zen, for whatever reason, if it is first fully developed that the voter 
cast an illegal vote, because he was not entitled to vote, then the secret 
number can be resorted to, but not until then. 

Mr. Ware. You are limiting your statement to the situation where 
you are unable to determine—— 

Mr. Hannerr (interrupting). That is right. 

Mr. Ware (continuing). To determine the ballot? 

Mr. Hannerr. That is right. 

Mr. Ware. In other words, the case of no ballot numbers and the 
case of the voting machines—— 

Mr. Hannerr (interrupting). That is right. 
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Mr. Ware (continuing). Your position in those cases is that the 
voters should be called in to determine? 

Mr. Hannerr. That is right, and also if they cast a nonregistered 
vote or an illegal vote was cast by ballot they should be treated 
identically. 

Mr. Ware. At the last conference it was my understanding that 
your position was that the precincts with election machines should 
be treated the same, under the same status as the precincts with no 
ballot numbers in the pollbooks. Now you have changed that 
position. 

Mr. Hannerr. No; I have not. 

Mr. Ware. You haven’t changed the position there? 

Mr. Hannertr. No, sir; I didn’t take a definite stand. I thought 

. the law was as I now interpret it and asked for time before we stipu- 
lated to anything, as I recall. 

Mr. Apams. Could I read from the record of the last conference on 
that subject ? 

Mr. Ware. Yes, sir. 

Mr. Apams. I find this at page 46 of the transcript prepared by 
Miss Dearnley: 

Mr. Ware. Then we can stipulate that in those precincts where there are no 
ballot numbers in the pollbook or your registration books, and wnregistered 
voters are found, that those precincts will not be recounted until the entire State 
is recounted. At which time it will be determined whether or not the elimination 
of those precincts would change the result of the election and if that determi- 
nation is made, then the determination will be made as to whether or not the 
precincts election officials intentionally failed to put the ballot numbers in the 
pollbook, for the purpose of eliminating or invalidating, rather, the vote in that 
precinct. If that is not found then the precinct vote will be eliminated. May we 
stipulate to that? 

Mr. HANNeEtT?r. Yes; I think that is the provisions of it. We are willing to 
stipulate. We think that is the plain meaning of the statute. 

Mr. Hannerr. I think, however, if you read on, Mr. Grantham took 
over and the argument was presented about the voting machines. I 
don’t have a copy of the transcript here. The argument came up 
about the voting machines and then we took the position that the non- 
registered votes would be the same with the machine as it would be by 
ballot. 

Mr. Wart. That is the point I was trying to make, Governor. That 
was my understanding, that you then conditioned that stipulation in 
regard to the no ballot numbers on the same stipulation being made 
in regard to voting machines. 

Mr. Hannerr. That is right. 

Mr. Ware. This morning it is my understanding that you have 
taken an opposite position from that and are saying now we must 
call in unregistered voters in those situations, to determine how they 
voted. 

Mr. Hawnert. I think that after studying the matter we have 
reached that conclusion. If the record shows I said anything else 
at the other time, we are changing our position to that effect. Also, 
the statute provides that where the ballots are not marked, where the 
ballots are not numbered in the pollbooks then, then the burden is 
on the party who had control of the election machinery in that pre- 
cinct to establish that they are free from fraud, or words to that 
effect. 
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Understand, we welcome a recount. We have no fear of it, but 
want it according to the laws of New Mexico. We understand also 
that the Senate is the sole judge of its membership and they can 
rule out Senator peng i they want to, regardless of the laws 
and the facts; that we are here su ibject to whatever procedure you 
propose to adopt. We are going to object to anything other than 
our enewne? regulations as ‘interpreted by our supreme court. We 
know, for instance, that the Senate of the United States excluded 
a Mr. Ne i uurg a good many years ago and a representative majority 
did it, and they lost the next two succeeding congressional elections. 

Mr. Ware. You would, however, say there was room for a differ- 
ence of opinion as to what the laws of New Mexico are, Governor ¢ 

Mr. Hannetrt. Yes, sir, decidedly; that is why so many cases go to 
the supreme court. 

Mr. Ware. I feel we have reached an impasse on thi is question and 
we she uld move on to another ql iestion, which is : Who IS leg ally 
entitled to take registrations ? G yvernor, have you gone into “that 
question any further? The question came up at the last conference 
in regard to who could and who could not take registrations. Question 
as to notary public. 

Mr. Hannerr. I haven’t given it any thought, have you, Mr. 
Spann ¢ 

Mr. Spann. The attorney general gave an opinion on that question, 
the attorney general of New Mexico. It is cited in the annotations 
to that particular section which was applicable in our annotated 
statutes. I don’t have the opinion in this little pamphlet. The attor- 
ney general’s opinion is to the effect that any person authorized to 
take acknowledgements or administer oaths may take the affidavit 
of registration and that has been generally accepted as the law, by 
the various county clerks in the State, and by both political parties, 
I might add. Anyone who was in Bernalillo County prior to the 
last election knows that the League of Women Voters and other groups 
set up registration places over town and had notaries there who did 
accept aflidavits of registration. Our position will be in that regard, 
that the attorney general’s opinion is correct and that a notary public 
or any other officer authorized by law of New Mexico to administer 
oaths may take an affidavit of registration. 

Mr. Ware. Upon what was the attorney general’s opinion based? 

Mr. Spann. I can give you the section here. Just a moment. 

Mr. Apams. Do you happen to have a copy of that opinion 4 

Mr. Spann. No; I haven't. 

Mr. Apams. Do you have a reference to it? 

Mr. Spann. Yes. I know that county clerks have been advised of 
that opinion and based upon it, have accepted registrations executed 
before notaries public. 

Mr. Cuavez. For the purposes of clarification, Mr. Ware, do I 
understand that counsel for General Hurley contend that the only 
person that can act as a registration officer is the county clerk of the 
respe ctive county ¢ 

Mr. Ware. You will have to ask them; I don’t know. 

Mr. Cuavez. I imagine that is why this question arises. 

Mr. Ware. Yes: in the record there is a difference of opinion, 
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Mr. Spann. The opinion of the attorney general, page 141. Were 
you assisting the attorney general at that time, Mr. Adams 

Mr. Avams. No,I wasn’t. I may have the copy of those opinions. 

Mr. Spann. That is an opinion based upon section 56-204, which 
provides: 

Any qualified elector may register by filling out and executing the affidavit 
of registration in triplicate hereinafter provided for and filing the cei 
and duplicate of same with county clerk of the county in which such elector 
resides in the manner hereinafter provided. 

The attorney general’s opinion was that he could execute the 
aflidavit and by filing the original and duplicate with the clerk he 
had complied with the law. It could be executed before a notary. 

Mr. Warr. Mr. Adams, do you have anything to say about vhat ? 

Mr. Apams. L haven’t read the attorney general’s opinion. I 
wouldn’t want to say without reading it, whether or not I agreed with 
it, at thistime. From re: ading the provisions of the election code, how- 
ever, [ didn’t interpret it as permitting an elector to fill out this form 
before a notary public, except in cases where it was done outside of 
the county of his residence. Now there is a section of the election 
code, I forget the exact number of it, which provides that where a 
voter is absent from the county of his residence, that he may make 
a written request to the county clerk for an affidavit form. The 
county clerk then sends it to him and he may fill out that affidavit before 
any oflicer authorized to administer an oath, which of course would 
include a notary public, Then he must mail that by registered mail, 
after he has executed it, to the county clerk. That is a valid reg- 
istration. Now, I don’t find anything else in the code permitting any- 
cne, other than registration officers, that is members of the board of 
registration, the county clerk or his deputy, of course, and the registra- 
tion clerks who are appointed by the board of registration. They are 
appointed to serve only for 1 day. As I say, I find nothing else in the 
code regarding the execution of these affidavits before anyone else. 

It would seem a little unusual to permit these to be made before 
any notary public. In other words, if that were permitted, anyone, 
au member of the Democratic Party or Republican Party could get a 
notary public commission and go out and take the aflidavits of reg- 
istration at any time during the year, other than perhaps within 30 
days before the election; if that were the practice there would be very 
little object as far as could see in ns Sey registration clerks 
who can only serve 1 day. I think, it seems to me that would be a 
rather strained construction of the election code, to permit the taking 
of these registration aflidavits by just any notary public, at any time 
during the year. But, as I say, I haven't read the attorney general’s 
opinion, and maybe he has some authority for that position. Offhand 

lt ring t seem to me that is the correct inte rpreti ition of the la 

Mr. Hannerr. May I ask Mr. Adams a question ¢ 

Mr Ware. Yes, sit 

Mr. Hannerr. Is it his present view that all registrations made by 
a notary public school be discarded ? 

Mr. Apams. No, I don’t think that is true. I think that where it 
appears that the affidavit was executed outside of the county of the 
voter’s residence, that that would presumptively be a good affidavit. 

Mr. Hannevr. All of them executed within the county would be 
void, is that correct ? 
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Mr. Anas. If they were before a notary public, I think so, yes. 
But, as I say, I woul | like to reserve judgment until I read the attor- 
ney general’s opinion. 

Mr. Cuavez. May I interpose, that evidently going upon the at- 
torney general’s opinion, that we found out as a matter of fact, as a 
matter of practice, for instance, in San Juan County that there are 
large numbers, probably running into the thousands, in which the 
registration officer is someone else other than the county clerk. As 
your investigator who was up there with us, if he made a report, will so 
indicate. That is what we ran into and she testified and we questioned 
her about it, and she said, “Yes, we sent in a registration officer who 
was authorized under the statute to swear in a voter before whom the 
oath could be taken.” And, they sent them into these Indian pre- 
cincts and registered large numbers of Indians in the fashion in which 
Mr. Adams is now saying is illegal subject to whatever reservation 
he makes. 

Mr. Montoya. I have another question. Assuming that Mr. Adams’ 
contention, as to the interpretation we base on the registration law is 
correct, he states that the registration law provides that the regis- 
tration clerks shall serve for 1 day. Assuming that the county clerk 
name registration officers on some day other than the day specified. 
They are executed or acknowledged aflid: ivits of registration by quali- 
fied electors of that county. Is he going to take the position that any 
registrations taken on the day other than the one specified under the 
statute, as he claims, would be invalid registration ? 

Mr. Apams. Well, I think it probably would. Whether or not we 
want to apply the law that strictly is something we will have to con- 
sider. But, I think under the law it probably would be, yes. 

Mr. Montoya. Am I to assume then, Mr. Adams, that certain 
phases of the law you want to apply strictly and others to apply 
liberally ¢ 

Mr. Apams. I haven’t said that. 

Mr. Montoya. You just indicated that. 

Mr. Apams. I said we want to consider it. 

Mr. Ware. What about the statute itself? 

Mr. Spann. Well, the pertinent portion, Mr. Ware, upon which the 
attorney general’s opinion was based, is 56-204. 

Mr. Ware. What about 56-240? 

Mr. Spann. It stated that 204 set up the mechanics by which a voter 
might register. 

Mr. Ware. 56-240, entitled “Registration Officers Designated,” 
states— 

The county clerk, deputy county clerks, registration clerks, and members of 
the board of registration shall be deemed to be registration officers within the 
meaning of this act. 

Mr. Spann. That is right. 

Mr. Ware. Where in the act does it give the power to a notary public 
to take registrations ? 

Mr. Spann. The law does not state that registrations may only 
be taken before registration officers as defined in the act. It merely 
sets up those officers to take registrations. It doesn’t mean they 
couldn't be taken before other officers. That was the theory of the 
attorney general’s opinion. Where it says that a person may register 
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by filing his executed affidavit in duplicate, the original and duph- 
cate with the clerk, then that section controls; notwithstanding that 
other officers have been set up to facilitate the registration of voters, 
you still may execute your aflidavit before a notary and file it with a 
clerk. 

Mr. Ware. It states in 204, in the last line— 
in which said elector resides in the manner hereinafter provided— 


and it provides for an affidavit, and provides in the same section, in 
240, that the county clerk, deputy clerk, registration clerks, 
and members of the board of registration shall be deemed to be regis- 
tration officers under this act. Where does it mention a notary public? 

Mr. Spann. It does not mention notary public in so many words. 
Nor, does it say that registrations can only be taken under registration 
officers defined in the act. 

Mr. Ware. It says, “hereinafter provided.” 

Mr. Spann. It says to file the original and duplicate as hereinafter. 

Mr. Ware. It says they should take an affidavit in the manner 
provided, 

Mr. Spann (reading) : 

They may register by filling out and executing the affidavit of registration in 
triplicate hereinafter provided for and filing the original and duplicate of same 
with the county clerk of the county in which such elector resides in the manner 
hereinafter provided, 

Mr. Ware. It is 240 which states about the county clerk and so 
forth. 

Mr. Monvroya. You are not reading that correctly. It says: 

Any qualified elector may register by filling out and executing the affidavit of 
registration in triplicate hereinafter provided for. 

It refers to the filing of the aplication of registration in triplicate. It 
refers to the manner and form and filing duplicate of same with the 
county clerk in which the register resides. 

Mr. Ware. What about 56-212; have you read that ? 

Mr. Montoya. Yes. 

Mr. Spann. The point is—— 

Mr. Ware. What about 56-212, “Recommendation of party chair- 
men, appointment, duties, compensation, oath, filling vacancies.” 
How do you interpret that as providing for notaries public when it 
says: 

The county chairman of each of the dominant political parties may furnish 
to the board of registration, not less than 40 days prior to the date of the primary 
election in each even-numbered year, the names of 2 qualified electors for each of 
such precincts or election districts as are located more than 7 miles from the 
precinct in which the county seat of such county is located measured between 
the boundaries nearest each other. 

Now that, to me, is a very, very strong indication right there. It 
says now, that first of all your county chairman—this has to be 
on a nonpartisan basis, if you allow notaries public to do it you are 
getting away from your nonpartisanship. What would you say to a 
situation where you have a notary public who is hired by a county 
chairman to go around and take registrations and is paid so much per 
registration! Would you say those registrations were legal registra- 
tions ¢ 

Mr. Spann. If a voter, qualified elector, files his affidavit, original 
and duplicate in the manner provided in 204, 
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Mr. Ware. How do you explain 56-212? 

Mr. Spann. I was attempting to answer your question. Now, the 
pol tical aspect, the nonpolitical thing you are talking about. if a& 
qualified elector properly executes his affidavit before a notary public 
and he files it with the county clerk, then how can there be any charge 
of politics involved? He is the moving party, he does it. I don’t care 


where he executes it. whether it is before a D mocrat or Republican. 
If he files it properly and he is qualified as an elector then your ques- 
tion of the political situation of this other section just doesn’t apply. 
My only point, to go on to answer your argument, I think this is the 


attorney ¢@ neral S ( nil ion. 


Mr. Ware. Regardless of the attorney general’s opinion, how are 
vou going to vet around 56-2122 What does it mean? 

Mr. Spann. It sets up the mechanics for registration of the voter, 
not an ¢ ve ethod of registering voters. It doesn’t say so. It is 


one method. 


Mr. Ware. 56-204 says. “In the manner herein provided.” 

Mr. Spann. It savs. “File them in the manner.” The execution of 
the application in triplicate is the affidavit which is set out there. It 
say . “File them in the man r hereinafter provided.” And you can 
go on to—I don’t have the section here now, but there is a section which 
provides for filing them with the clerk and the ec lerk’s treatment of 


them after thev are filed. 

Mr. Montoya. I think the answer to 56-212—— 

Mr. Ware (interrupting). Doesn’t mean anything? 

Mr. Monvroya. No, it is to insure that each precinct in the State and 
each precinct within the cou ty shall have at least one registration 
clerk to take registrations on a certain day of each year. But I don’t 
believe that is exclusive. j : 

Mr. Ware. Would you not say that registration is a statutory pro- 
cedure? It is not the figment of common law. It is a procedure that 
has been set up by the legislature to carry out the constitution man- 
date, that each citizen shall be given the opportunity to choose the 
peo} le to vovern him. How are we soing to vet aroundthis? In doing 
that, under the constitution the legislature passed 56-212 as a part of 
the method by which the people were registered. 

Mr. Hannerr. May I say, I think we are splitting hairs. When a 
qualified voter says he has every right in the world to vote, fills out an 
affidavit, is sworn to before the notary, filed in the county clerk’s office, 
why shouldn’t he be pel mitted to vote? 

Mr. Ware. Simply because of the statute, as I have just finished 
stating. I am pointing these things out to you, gentlemen. I would 
like to know what the statutes mean because they have to be explained 
to the committee. We have a statute in the code book, 56-212, which 
sets forth a method appointing registration clerks. They must be 
recommended by the party chairman, their appointment, their duties, 
their compensation, and their oath and the manner for filling vacan- 
cies, 7-mile limit, a date for taking registrations. I think we will 
all have to admit that the taking of the registration is a statutory 
feaure. It is not something you can do without the statute. 
Otherwise, you could say that all we have to do is take an affidavit, 
tvpe it on any piece of paner and say, “I am a citizen of the United 
States,” and hand it in. You have a provision providing for the form 
of the affidavit. You have a provision providing for the taking of 
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registrations on a certain day, for the appointment of certain clerks. 
They must be appointed by each county chairman and so forth, the 
7-mile limit. How do we get around this? W hy did the legislature 
put all these things on the book ? 

Mr. Hannerr. Our attorney general interpreted it when there was 
neither passion nor prejudice arising. It was written in cold blood 
for everybody in the State. I think we ought to go on the presump- 
tion that his opinion prevails over mine or yours or anyone else, until 
tl e time— 


Mr. Ware. I think the attorney general’s opinion is not binding on 
anyone in any State. It is his opinion and as — finished stating a 
lew moments ago, vou W anted to follow the laws of New Mexico, as 
pas | by the legisl: ature and the su preme court’s inte rprets ition of 
the laws. That is all you were going to follow. Now you state you 
are going to follow the att rney gene ral. 

Mr. Hannerr. I don’t say that. It ought to be presumed that his 


opinion has more validity than yours or mine, at this time, until there 

has been some unreasonable showing that his opinion is unsound, I 
hink we are wasting time. 

Mr. Warr. I want something on the record here interpreting this 
06-212. 

Hannetr. Well you undoubtedly will get a diversity of views 
as tot interpretation. [ am confident of that. 

Mr. Apams. Might 1 ask a question of counsel ? 

Mr. Ware. Y es, sir 

Mr. Avams. Is it your position that where the affidavit is taken 
before the notary public that the voter must personally file it with 
the county clerk, either in person, by going to the county clerk’s office, 
or by mailing it ? 

Mr. Hannerr. No, sir; as long as it is filed in the county clerk’s 
fice. He is a legal voter, he took the oath. We think that is 
suflicient. 

Mr. Apams. If the notary himself files it on behalf of the voter, 
do you think—— 

Mr. Hannerr. I don’t think that makes any difference. 

Mr. Apams. I just wanted to be sure of your position. 

Mr. Hannerr. It has been accepted by both political parties and 
practiced by both parties ever since the attorney general’s opinion. 
There are just as many Hurley people in this county that registered 
by affidavit as there are Chavez. 

Mr. Spann. May I say one other thing in regard to 204 which 
provides that: 


{ 


Any qualified elector may register by filling out and executing the affidavit 
of registration in triplicate hereinafter provided for and filing the original and 
duplicate of same with the county clerk of the county in which such elector 
resides in the manner hereinafter provided. 

If every elector had to register before this registration board their 
registration would automatically be in the form hereinafter provided 
and would be filed in the manner hereinafter provided, because in 
registering before the board all that is done. Why would you need 
to include the words in the statute if it didn’t pertain to instances 
where registration was made before some other person than the 
registration board ? 
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Mr. Ware. There are three words, as hereinafter provided, and 
56-212 is one of those provisions as hereinafter provided. You will 
admit, will you not, that the taking of registration is a statutory 
provision ¢ 

Mr. Spann. I don’t agree with that statement. 

Mr. Ware. Can you answer the question? Would you agree that 
the taking of registrations is a statutory procedure, something that 
the statute must be followed on? 

Mr. Hannerr. Yes, exactly. 

Mr. Ware. You will agree with that? 

Mr. Hannerr. Yes, and it must be interpreted so as not to disfran- 
chise legal voters. 

Mr. Spann. I think this section applies to instances where you 
execute your affidavit before some other one, other than the registra- 
tion board, otherwise the completeness of the status is not necessary 
because by registering before the board you automatically execute the 
form of the affidavit provided for, and you automatically have it filed 
in the manner provided for. 

Mr. Ware. But you don’t take it in the manner provided for ? 

Mr. Spann. I do not agree with you that 212 provides an ex- 
clusive method of registering. I think it provides one method. 

Mr. Ware. How do you interpret the words, “as hereinafter 
provided ”? 

Mr. Spann. That is filing of the affidavit in the manner provided, 
which is by filing it under—I don’t know just what section deals with 
filing—it provides for filing it with the county clerk in the certain 
manner. I assume you may be able to file it with the registration 
clerk. I don’t know. I haven’t gone into the statute to that extent, 
but it merely, this section, insures that if you take the affidavit before 
someone other than the registration board it will be done in the man- 
ner provided by statute and filed in the manner provided by statute. 

Mr. Ware. You are saying that we must strictly interpret the stat- 
ute as to all provisions, with the exception of the one as to who is au- 
thorized to take registration. In other words, your interpretation of 
it states you would provide for this: Whoever has the most money and 
can hire the most notaries public can register the most people ? 

Mr. Hawnnetr. That is absurd. 

Mr. Spann. I didn’t say that. 

Mr. Ware. Isn’t that possible under your interpretation ? 

Mr. Hawnnerr. I think that is absurd and insulting. 

Mr. Spann. I didn’t say it should be strictly construed. I think it 
should be interpreted so as not to disfranchise voters or throw out the 
votes of qualified electors—should be the construction we should adopt. 

Mr. Ware. Let’s take a 10-minute recess. 

(Recess. ) 

Mr. Ware. Gentlemen, is it agreeable if we adjourn at 11:30 and 
come back at, say, 1:30? 

Mr. Hannert. Yes. 

Mr. Apams. Yes. 

Mr. Ware. I would like to say at the outset of the end of the recess 
to clarify my position here in arguing with anyone, I am merely 
arguing with you from the standpoint of getting on the record various 
provisions of the statute, which we have ‘studied as a staff and which 
we feel should be considered in these discussions, and should be clari- 








a 


SENATOR FROM NEW MEXICO 101 


fied, and some position should be taken upon the statutes. And, if I 
have hurt anyone’s feeling in arguing with them, or they feel that I am 
not being objective, why I apologize to them and assure them I am 
being objective. It is merely done for the point of clarifying the 
record so that when the committee comes in to consider these proceed- 
ings and the results of these proceedings, they will have something to 
refer to, to tell them that a full discussion has been had of various 
sections of the statute. When they look over the law and read the 
statutes, like 212, they will have the benefit of your opinion. Mr. Han- 
nett and yours, Mr. Adams, and the other attorneys, so that the posi- 
- n of each side is clarified on the issues, so that the vy can te 1] we have 

uly discussed all of these provisions of the law, and particularly in 
‘wen matters where no agreement can be reached. As far as I am con- 
cerned, in this particular issue, as to what should be done in reason as 
far as the facts are concerned, I do not contend that it is my own 
position that thousands of voters should be disfranchised because 
notaries public have taken your registration affidavits. 

[I merely want the record to show that there are certain provisions in 
here in regard to taking registration, and that those provisions have 
been discussed at this conference and some interpretation has been 
given to those provisions. Governor Hannett ? 

Mr. Hannerr. Before we recess I would like to inquire—your posi- 
tion seems to be clear in that respect. I would like to inquire from 
Mr. Adams if it is his contention, should it develop, and I am sure 
it will, that the League of Women Voters, public-spirited women 
went out and became notaries public for the express purpose of facil- 
itating registration. That the veterans did the same thing and the 
Junior Chamber of Commerce, in order to get out a big vote and big 
registration, and it should appear that they were just notaries public. 
And they, as notaries public took in the registration and filed them. 
Is it his position that all these votes should not be counted in this 
contest ¢ 

Mr. Apams. No; that isn’t my position. I would like to state my 
position, at this time, as nearly as I can. I think this, that if the 
attorney general has construed this statute so as to permit any notary 
public to take registrations and if that opinion has been generally 
followed throughout the State, regardless of whether the attorney 
general was right or wrong in his opinion, I think that we should 
follow it in this proc eeding. Simply because of the fact that it has 
been the general practice over a long period of years, that the inter- 
pretation placed upon the statute, by the attorney general, whether 
right or wrong, is entitled to great weight and should be followed. 
Now, I don’t know, as a matter of fact, what the attorney general’s 
opinon is because I haven’t read it and counsel doesn’t have it avail- 
able this morning. I am assuming that we have correctly read and 
interpreted the opinion. 

I think that in general terms expresses my position in it. I am not 
asking, nor I am not in favor of disfranchising a great number of 
people who have registered in a manner approved by the attorney 
general of this State, whether he was right or wrong. I might say 
that from the general discussion here I am inclined to agree with 
Mr. Ware in his interpretation of the statute. I think that the prac- 
tice, if it has been the practice to permit notaries public to take 
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aflidavits of registration indiscriminately, is probably a bad prac- 


tice, but nevertheless, if it has been the prac tice and if it does have 
the sup t of the attorney oe neral, [ think that it should be fol- 
low 1 this proceeding. 

Mr. Monroya. Assuming that it has been the custom of both of the 
aon cl polit cal parties 1n tne State of New Mexico to follow such 
a pract “and it has been, and I allege it has because I know from 

il experience that it has, and I am speaking of both the Re- 
publican Party and the Democratic Party, to follow that method of 
registratio ‘That should also be taken into consideration, should 

( Ty ls ; 

Mr. Apvams. I think so, definitely, it should be. I think perhaps 
t] e art ' 1] situation where ot T factors might be considered, 

fact that notaries may be hired to obtain registrations on 

ba f so much per pe on. I think that is a fact that should be 

cons ed as to those particular affidavits. But, I] am speaking gen- 

] w oT the ¢ neral practice oO} tak ne affidavits before notaries, 

ent any other suspicious circumstances. If that has been the prac 

{ L itto eeneral h: approved it. why I think that is 

entitled to great weight in this proceeding, and personally I would 

| of following the : enera] practice and the attorney gen- 
el Ps opi I. 

Mr. Ware. I would like to say one thing, Mr. Montoya. My only 
YUL} » in pursuing tl discussion is this, that we have a statute. 
] statute sets forth, in my opinion, certain methods for taking 


registrations following a constitutional mandate put upon the legis- 
ature of this State to adopt and pass laws regulating elections, and 
I feel that registrations, the taking of registrations is part of that 
process under the constitutional mandate. Therefore, as vou know, 
all of our discussions will be approved by the committee. Some 


member of the committee or some interested party, in reading these 
tes, might say, “The question of notaries public has come up, 


what are we going to do about that?” TJ felt in reading, in studying 
the provisions that they should be expressed upon the record and 
discussed, from the star dpoi it of some explanation and some agree- 


7 } 


ment reached, as I believe we have reached an agreement now to the 
effect that we are going to consider the notary public registrations as 
being valid registrations. But, I did feel that this should be ex- 
pressed upon the record to explain to those interested persons, and 
to the people of New Mexico, exactly what we are doing in relation 
to registrations and in relation to the statutory provisions. 

Mr. Montoya. Just one second. 

Mr. Ware. Can we stipulate to that, that these registrations will 
be counted ? 

Mr. Apnams. I think probably for practical purposes we could, al- 
though as I say, I, as yet, haven’t read the attorney general’s opinion 
end I am personally not familiar with the general practice. If it has 
been the general practice, which I don’t know, if the attorney general 
has approved it, which I don’t know either, why then I am willing to 
stipulate. 

Mr. Montoya. I might point out, for Mr. Adams’ information, that 
there is also another attorney general’s opinion in connection with 
registration now, in connection with registration where the manner 
of the county clerk delivering affidavits of registration to other per- 
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sons and registration clerks came up, and the attorney general made 
a ruling that the county clerk could go ahead and give out aflidavits 
of registration, provided the county clerk kept a list of the numbers 
of the registration certificates, the blank registration certificates that 
were issued to that particular person, which again lends weight to the 
other opinion that he gave, that any person, provided they met the 
qualifications so far as taking acknowledgments was concerned, was 
authorized to take registrations. You might connect that up. 

Mr. Ware. Did you bring those with you? 

Mr. Montoya. No; I did not. 

Mr. Ware. Can you bring them to the afternoon session or not ¢ 

Mr. Montoya. I don’t know. 

Mr. Srann. I don’t know; I can try. 

Mr. Ware. Do you have the citation on the last opinion ? 

Mr. Montoya. No; I do not. 

Mr. Spann. One other thing I think should go into the record, and 
that goes to your discussion of 56-212. This was brought up during 
the recess. Prior to 1939, as the New Mexico law required, the regis- 
trations after an election were canceled and voters had to reregister 
each time in the event of a new election. The registration officers and 
boards, as provided in the statute, were set up for taking the tre- 
mendous volume of registrations just prior to election. Then after 
the 1939 amendment, registrations became fixed. In other words, 
they continued year after year. So, actually the purpose of this regis- 
tration board and so forth has become obsolete, but it is carried for- 
ward because it was in the prior law and it was set up for a particular 
purpose at that time, but that purpose now no longer makes it neces- 
sary. I think perhaps the committee ought to know that in considering 
the effect of that section. 

Mr. Ware, I feel that some clarification is needed as to the differ- 
ence, if any, b tween mutilated ballots and distinguishing marks. We 
went into that last time. We made certain stipulations that all spoiled 
or mutilat ted ballots shall be examined to determine whether or not 
the ballot was mutilated by the voter. If it is determined that the 
voter himself was responsible for the imetution. then the ballot 
shall not be counted. We made a further stipulation that ballots 
which have distinguishing marks, that is a mark that does not con- 
form with the law, shall not be counted. I think we should further 
distinguish between the mutilated ballots and the distinguishing 
marks. 

Mr. Montoya. I offer a suggestion here. I think as a practical 
matter it is almost, it is almost going to be impossible to find out 
whether a voter himself mutilated his ballot or the election officials 
did in recounting. I was present at some recounts that were had in 
Santa Fe County in connection with Hurley-Chavez. I know that 
1 See inct in connection with the county office was recounted 3 times 
even before the Hurley-Chavez county recount came up. So, that 
means that the ballots were handled by the voter, the election judges, 
the election officials. The count judges on election night handled 
them in three subsequent recounts, again on the Hurley recount and 
again are going to be handled. You know the ballots are made of 
thin paper and it is going to be hard to determine whether the election 
officials did the mutilating or the voter himself. We ran into the 
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experience in San Juan County. So, as a practical matter, how are we 
going to determine? 

Mr. Warr. It is a matter of question of fact, wouldn’t you say, 
Mr 4 Montoya? 

Mr. Monroya. How are you going to determine the facts? 

Mr. Warr. We will have to take all those factors into consideration 
when we examine the ballots. 

Mr. Cuavez. Then aren’t we op posing ourse ‘Ives saying, actually 
then, voting for that individual when we do not know whether that 
voter was the one that put in this distinguishing mark or mutilated 
his ballot 2 We are then going into the sph ere of spec uls ation and 


quandary, and we ourselves are saving, “Well, now, yes, this is 
mutilated,” when this was mutilated, or this was, or this distinguishing 
mark was ] ciel by the voter, when as a matter of fact, that is a 
matter of speculation. We don’t know whether the voter himself 


was the one that placed that mark there or not. And, the basis of 
that stipulation is that we actually know, that we know definitely 
whether the voter mutilated the ballot or put in the distinguishing 
mark, or whether it was put in by an election official or so forth. 

Mr. Montoya. I will give you another more extreme example of a 
mutilated ballot or coming pretty close to them. Over in San Juan 
County, in 1 precinct there were, oh, I guess, some 300 ballots. Our 
ballots are pre mately, oh, I would say, 2+ inches or a little bit 
wider. The box in which the ballots were rolled up and put in is not 
that wide. I mean, so as a consequence your ballots were just pushed 
in there and the ballot box — Can we assume, I mean for the 
purpose of this recount, that any mutilation there occurred in the 
packaging of the ballots by i election officials? We don’t know. 
Those are some practical matters that we are going to run into, which 
are going to be awfully hard to resolve. 

Mr. Ware. Mr. Adams, do you have any opinions in regard to 
this? 

Mr. Apams. In the first place, I would say this, as far as the re- 
count is concerned, they were conducted in the presence of the same 
election officials who counted the ballots in the first place. Whether 
there is a recount or not there will always be the possibility that the 
election officials, in counting the bal llots, mutilated them. I don’t 
think that ordinarily we can assume that is true. As you pointed out, 
this is going to be a question of fact which we will have to try to 
determine at the time we look at the ballots. Now, it may be diffi- 
cult in some cases. Maybe we can’t tell who mutilated them. It 
would seem to me like we are just going to have to decide that when 
it comes up, when we look at the ballots. 

Mr. Hannerr. Another practice that is common is to roll all of 
the straight Republican ballots in one roll, all the straight Democratic 
ballots in another roll. When you open the ballot boxes, a good 
many times, you will find them rolled that way. 

Mr. Ware. I think that is statutory, not only a matter of habit. 
I think it is statutory that they do that, isn’t it, Mr. Hannett? 

Mr. Monroya. Yes. Then you are going to find this situation that 
when the Hurley-Chavez recount was conducted that the election 
officials, knowing that only the two offices were in question, they took 
all of the ballots in that box and segregated them into Hurley and 
Chavez piles and stuck them in the ballot box that way. 
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Mr. Ware. That only involves what—218 precincts? Is that all you 
recounted 4 

Mr. Monroya. Insofar as Hurley-Chavez—there may have been 
other recounts in connection with other county officials. 

Mr. Ware. Don’t you think they are all facts we will have to take 
into consideration ? 

Mr. Monroya. It is going to be difficult ascertaining the facts 
unless we go into the realms of speculation and conjecture as to who 
actually did it. Say, for example, the ballot is torn in the middle, 
a little rip there. We don’t know whether it was torn by the election 
official in handling the ballot or the voter himself. 

Mr. Cuavez. Then that shows, Mr. Ware, why at this time the 
stipulation is premature, because we are basing the stipulation upon 
the definite set of facts as to whether or not the voter was the one 
that committed the error, or mutilated the ballot, or marked it irregu- 
larly, or whether that was done by the election officials. U believe that 
you probably first should ascertain what the facts are, and then it is 
going to be a question of interpretation, I guess, of the senatorial 
committee to say, “Well, yes, the voter was the one that did this.” 
And in another case say, “No, the election officials were the ones that 
mutilated this ballot ; therefore, we will not disfranchise it.” You see, 
so I don’t see how we could join in that stipulation now. 

Mr. Ware. Supposing you found a series of ballots with red pencil 
marks on them, all cast in the same way, what would you say ? 

Mr. Cuavez. Well, I don’t know. You would have to see them, you 
would have to analyze them. 

Mr. Ware. Would you say that isa fair suspicion, Judge, that those 
ballots that have distinguishing marks on them—— 

Mr. Cravez. Red pencil ¢ 

Mr. Wane. Yes. 

Mr. Cuavez. Probably so. 

Mr. Ware. It would be a question of fact in each case? 

Mr. Cuavez. Certainly, yes. 

Mr. Monrroya. You are going to run into this situation in the ballots 
you are going to recount over here, that some of the officials, when 
recounting the ballots—I assume that is what happened by the num- 
bering, that they went down the ballots and put the number 25, 26 on 
the margin of each ballot. I mean, it is obvious from looking at the 
ballots that that was placed there by the election officials in the count- 
ing of the ballots. I mean— 

Mr. Ware (interrupting). They are all factors we will have to 
consider. 

Mr. Apams. We can call in the election officials and ask them if they 
put those numbers there, if there is any doubt about it. 

Mr. Montoya. That is the way that we will be able to determine 
instead of just from an examination of the ballots. 

Mr. Hannerrt. I understood that no election officials would be called. 

Mr. Apams. I don’t necessarily mean by calling them, but the Sen- 
ate investigators can contact them in some way and ask them. That 
is up to the committee how they do it. 

Mr. Ware. You may rest assured that we will investigate thorough- 
ly any situations of that kind. How about the question still pending 
as to what is a distinguishing mark? 
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Mr. Cnavez. Doesn’t that question answer itself? Aren’t we going 
Ie 


to have to wait - | we see what number of ballots are alleged to be 
mutilated : nds vhat the circumstances are and in what respect it is 
alleged to be n utilated 2 

Mr. Ware. Yes. 

o . Cuavez. You see, we don’t know, Mr. Ware; those are some of 
the things that we would like to know. For instance, in an election 
contest bewaticl we have, Mr. Montoya and I have been in two—we have 
had to go in and make specific allegations that certain votes were ille- 
gally cast, and illegally canvassed or legally counted for one or the 
other parties, for certain reasons. We set out the reasons. We give 
the county, the precinct, the election numbe Ps the ballot number, the 
name of the person whom we allege. We are restricted to that. Now, 
in going into that situation we run into a lot of matters that we didn’t 
_ ce. We can’t take advantage of those things. But here, what is 
hap pen in or in this proceeding, that in the so-called recount you are 

throwing it open toa lot of matters which have not been alleged and 

that. of course, is the difference between following your statutory pro- 
ceeding of contest and filing your contest in the United States Senate. 
We appreciate that limitation which we are under, we appreciate 
that. That is what you run into. How can we stipulate as to any 
factual situation until we know what that situation is? 

Mr. Warr. You never know that situation until you look at the 
ballot. 

Mr. Cuavez. That is right, if you ever get to it. 

Mr. Ware. You will still agree that the ballots with distinguishing 
marks and with mutilation marks, as we set them up in the stipulation, 
should so apply ? 

Mr. Criavez. If it can be definitely established that the voter was 
the one that did it, probably so. I think the authorities are to that 
effect, and if the authorities are also to the same effect, that if the error 
or omission or anything was on the part of the election officials, all 
the courts hold that that voter should not be penalized for the irregu- 
larity, or omission or anything on the part of the ee officials. 

3ut vou run into the pr actical question as to whether or not the voter 
vas the one that caused that mutilation or whether it was the election 
officials. 

Mr. Warr. You think we can leave it like that? You will have to 
determine those things when you look at the ballots; is that agreed ? 

Mr. Apams. As I understood the stipulation, neither one of us were 
isked to stipulate any fact 

Mr. Warr. To stipula te the law. 

Mr. Apams. To stipulate the law. I am willing to stipulate as the 
committee has drawn the stipulation. 

Mr. Hannerrt. I haven’t seen any stipulation that was drawn. 

Mr. Anams. I thought we had one there that Mr. Ware just read. 

Mr. Ware. It is now 11:15. I don’t feel we have enough time to 
get into the next point. I think we can adjourn now until 1: 30. 

Mr. Apams. What will be the next point? 

Mr. Ware. It is a matter of marking the ballots, ballots marked for 
both candidates, as to ink and pencil and so forth. 

We will adjourn now. 

(Whereupon, meeting was adjourned until 1: 30 p. m.) 
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Mr. Spann. Mr. Ware, I do have the attorney general’s opinion. 
Mr. Ware. Could you hold that a moment? 

Mr. Spann. Yes. 

Mr. Ware. Before we start I would like to make a short statement. 
You, as representatives of the contestants in these conferences, have 
duty to perform. You have a duty to your respective clients. But 
h even greater duty has been placed upon you—your duty to the 
people of New Mexico and to the people of the United States. 

‘hi ” duties. I know that both Senator 
Chavez and General Hurley recognize this proposition. We who 
have the privilege of representing the United States Senate have no 
other allegiance in this matter than the interest of the people. May I 
ask that if you can, in all good faith, without compromising those 
principles of Jaw which you believe to be clear and beyond dispute, 
make every effort to understand opposing counsel’s point of Vv lew, so 
that we may coine to some agreement as to the points upon which you 
disagree. Only then can you fulfill your duty. I hope we can con- 
tinue these conferences in this spirit so that we may accomplish some- 
ng in the shortest period of time. 


} ] ¢ ‘+ ] 11 +} . 
his duty transcends all othe 


Now, sir, you have the attorney general’s opinion ¢ 

Mr. Spann. I do have the attorney general’s opinion, which is in 
the 1939-40 publication and it was written by Assistant Attorney 
General A, M. Fernandez, who is now our Congressman in Washing- 
ton, written to David W. Carmody, district attorney in Santa Fe. If 
you care to have me I would be glad to read it into the record: 


Mr. David W. Carmody, dated March 4, 1940, Opinion No. 3457 


Mr. DAvip CARMopy, 
District Attorney, Santa Fe, N. Me 


Dear Mr. Cary y: We have your letter and letters from various county 
lerks requesting an opinion as to whether or not ectors must now register 
personally by executing the registration affidavit before the count) erk in his 
office, or whether this may be done elsewhere and the affidavit s nt in fr filing 


by mail or otherwise. Some of these letters call attent’on to the difficulty of 
personal registration at the county clerk’s office because of distance, age, illness, 
or other causes. 

has ruled that the clerk personally or by deputies may not solicit 
registration outside his office. 

However, section 2 of the registration statute (ch. 152, L. 1939) provides that— 
‘any qualified elector may register by filling out and exe outing the affiday f 
registration in triplicate hereinafter provided for and filing the original and 
duplicate of same with the county clerk of the county, in which such elector 


resides in the manner hereinafter provided.” The words “hereinafter provided” 


This oflice 


means in the form and with the requests provided in the act. There is no specific 
provision that execution of the affidavit must be made before the county clerk 
or a registration officer, 

My opinion is that registration affidavits may be filled and sworn to before a 
notary public, and that they may be mailed or sent to the county clerk by 
messenger, and that receipt of the original and duplicate within time by the 
clerk completes the registration. The only language that might indicate the 
contrary is that contained in section 10, providing for a;;pointment of clerks— 
“for the purpose of registration of electors at specified times and places, other 
than the office of the county clerk. 

However, the inference is not such that we can say it was intended to limit 
the plain provision in section 2 authorizing registration by the execution and 

ling with the county clerk of such affidavits, particularly since the very pur- 
pose of the statute is to obtain as complete a registration list as possible. Fu ctuer 
more, all provisions with respect to registration must be liberally construed in 
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favor of the franchise. Sufficient protection against fraud is afforded by the per- 
manent character of the affidavit, and by heavy penalties against all persons 
who take, make, or assist in making false affidavits. 

The forms delivered to the clerk are numbered and complete record should be 
kept by the clerk as to the persons to whom the affidavits are mailed or delivered, 
for execution, and clerks should take such other precautions as they deem wise, 
such as the giving of instructions as to the manner in which the affidavit may 
be executed and returned for filing. 

Very truly yours, 
Fito M. SeEpIz10, 
Attorney General. 
$y A. M. FERNANDEZ, 
Assistant Attorney General. 

Mr. Ware. Do you have any comment, Mr. Adams, in regard to this ? 

Mr. Apams. No: I don’t think any further comment than I made thi: 
morning. I might say that this prob lem doesn’t take care of all the 
situations that we had in mind in our discussion. For instance, a 
registration officer who may not necessarily be a notary public who 
takes registrations at some time or place, other than is permitted by 
statute. That would be a different category entirely from those where 
the registration affidavits are taken before a notary public. 

Mr. Hannerr. We would like to point out that this opinion was 
written in 1940. 

Mr. Ware. 1940? 

Mr. Hannerv. Yes, that was—— 

Mr. Ware. That was the year after the new registration took place 
in 1939 and 1940 this opinion came forth. 

Mr. Hannetr. Yes. 

Mr. Apams. I am per fectly willing in these contests to follow the 
attorney gener: ral’ s opinion on that subject. As I say, I don’t think it 
covers all of the cases that we were discussing this morning. 

Mr. Ware. Gentl men, could we stipulate that where we have two 
legal marks, one for Senator Chavez and one for General Hurley, in 
that event that neither will be counted ? 

Mr. Hannerr. Would you mind repeating that ? 

Mr. Ware. Where you have two legal marks, one for Chavez and one 
for Hurley in the same ballot—— 

Mr. Hannerr. In other words, where a perfect cross is made in the 
circle opposite each of their names ? 

Mr. Ware. That is correct. 

Mr. Hannerr. I think in the absence of any fraud or if it is apparent 
that the voter marked over them, I think the ballots should go out. If 
there is any evidence that somebody else might have marked in one of 
the names, then there might be some que stions. I don’t know what you 
would do to determine whether or not, who put the mark there. 

Mr. Ware. That would be a question of fraud? 

Mr. Hannerr. That is right. 

Mr. Ware. In the absence of fraud you would agree that they should 
not be counted ? 

Mr. Hannert. That is right. 

Mr. Ware. Can we stipulate to that, Mr. Adams? 

Mr. Avams. I am not sure that I would stipulate exactly to that for 
thisreason. I think where a ballot is marked with a cross opposite the 
name of Hurley and one opposite the name of Chavez also, it is a pretty 
fair indication that both marks were not put there by the voter. It 
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would only be a very stupid person who would attempt to vote for 
both candidates. I just 

Mr. Ware (interrupting). Any absence—— 

Mr. Apams (interrupting). I think that is indication of fraud itself. 

Mr. Ware. In the absence of fraud. In other words, where it is 
apparent by looking at the ballot that the marks were made by the 
same person. 

Mr. Apams. I think it would be very hard to determine in a good 
many cases. 

Mr. Ware. Would you not say that was the law, where there were 
two marks for the same office? In other words, two people 

Mr. Apams (interrupting). If the voter himself marked for both 
candidates, then obviously that vote couldn’t be counted. 

Mr. Ware. Could we stipulate to that, that if the voter had marked 
the ballot for both candidates it would not be counted ? 

Mr. Avams. Yes. 

Mr. Ware. Is that agreeable ? 

Mr. Hannerr. I have already agreed to it. 

Mr. Apams. I don’t think we should assume that is what happened. 
I think, if anything, the assumption should be the other way. In 
other words, I don’t want to say that if we find—— 

Mr. Ware. Wouldn’t you say it would be a question of fact in 
each case ¢ 

Mr. Apams. I think it should be a question of fact in each case, 
without any presumption one way or the other. 

Mr. Ware. Could we stipulate to that? 

Mr. Anas. Yes, sir. 

Mr. Ware. How about if we have a situation where the legal mark 
for one candidate and illegal mark for another—for example, we have 
an X mark and then a tick mark for the other candidate. One legal 
mark and one illegal mark ? 

Mr, Hannerr. I think that would become a question of fact, too. 

Mr. Ware. We also had a stipulation that a tick mark would not 
be counted. What I have in mind, you have one X mark for one 

can ate and a tick mark for another, in that fashion. This would 

e a legal mark, this would be an illegal mark. 

Mr. Montoya. There is some question you are going to have the 
question of whether the legal mark is the only controlling mark and 
you are going to have the question of whether the tick mark is a 
distinguishing mark on the ballot. 

Mr. Ware. How are we going to count it? 

Mr. Cuavez. I don’t think we can stipulate as to how you are going 
to count it because the question you posed this morning is just as 
reasonable. Suppose that in the square there is a proper cross and 
you find over on another one that it is marked in a red pencil and the 
check mark is in the red pencil, or something like that. Or, if you 

can go and see that the check mark is in ink and the X mark is in 
pencil—you have to go to this specific matter itself and then 

Mr. Ware (interrupting). In any event, we agreed that the tick 
mark would not be a legal marking. It would have to be two inter- 
secting lines as provided by law. Where you have that situation, 
where you have a legal mark for one candidate and an illegal mark 
for the other, are we going to say we will not count the illegal or the 
legal mark? What are we going to do, eliminate the entire ballot ? 











40082—53 S 








110 SENATOR FROM NEW MEXICO 


Mr. Cuavez. No.I don’t think youcan. You have to scrutinize that 
ballot as vou see it. Until vou see that ballot, I don’t know how we 


Mr. HANNI rr. This question of fact might arise. The tick mark 


might be made with a pen and ink and then the other mark made witha 


pencil. which would indicate that two di fferent persons marked that 


\ WW at } ae 

Mr. Ware. [hat 1s mght. 

Mr. Hannert. It might be a question of fact, so a broad stipulation 

I g | ’ 
I think we should draw the punches on questions as narrow as that. 
Let each—— 

Mr. Ware. How would vou mark that in New Mexico? §S upposing 
for an election. how would the election officials 


vou were counting 

Mr. Cuavez. Some would do one thing, some the other. 

Mr. Ware. What does the law prov de? 

Mr. Cuavez. The law provides there are certain ways you can 
mutilate the ballot that is a question of fact. It may be some would 
argue, Mr. Adams would : irgue hat is a mutilated ballot, because 
that is an identification mark as provided by the statute. The ques- 
tion, I think, may become moot, because when ee go to the ballots 

ou may find that that ballot 1 e are discussing as a matter of 
fact, was not counted for either Hurley or Chavez. 

Mr. Ware. Was not counted originally ? 

Mr, Cuavez. Was not counted originally. 

Mr. Ware. We are not interested in what was originally counted; 
we are interested in the way we are going to count them. 

Mr. Cuavez. That is all right. It is just as broad as it is long. 
It doesn’t make any difference. 

Mr. Ware. I am not talking about a case you — to get down 


and look at with a microscope. | apribney cs a a case where you 
lave two squares, one for - Hurle *y, one for Chavez. Th: reisan X 
mark in one, which would be lewal, then the other is a tick mark. 


One of those marks, the X mark is a legal mark. The tick mark is 
an illegal mark. How are we going to count it? Are we going to 
say, we are going to throw out the entire ballot or are we going to 
count the legal mark and eliminate the illegal mark ? 

Mr. Cuavez. I don’t think you can decide whether you are going 
to throw it out or count it for one or the other until you have taken 
some testimony. Sup pose the check mark was put in there by some 
unserupulous individual who wanted to spoil a perfectly legal ballot? 

Mr. Ware. Could I make one stateme nt? I feel that we have to 
loo t thisas a matter of expediency. Under most election laws. and 
I think you all agree with me, many things are done, aro are set 
down sometimes that are harsh and sometimes they are too liberal. 
Sometimes they are too loose, but oa the standpoint of expediency 
and making the count, rules are laid down. For example, in this ease, 
why couldn’t we lay down a rule that when the X mark is there to 
either count the legal mark or we eliminate the ballot from the count ? 

Mr. Hannerr. I think we could stipulate that with this qualifica- 
tion, that either side would have a right to consult the voter and see 
that that person wasn’t disfranchised because of some act committed 
after his ballot was placed in the box. 
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Mr. Ware. Do you not agree with my proposition, Governor, that 
in the interest of expediency and economy and justice that we should 
lay down some of these rules right now, where we can? I believe 
this is a case where we could definitely make a ruling, if it was a 
legal mark, or illegal either, the legal mark be counted or the ballot 
thrown out. 

Mr. Cuavez. You go back to the basic situation as to who was the 
one that put in the mark. If the voter put in both marks we might 
have the basis upon which we could form a stipulation. But, you 
are asking us to stipulate to a factual] situation that we know nothing 
about and we would be going on nothing but conjecture. As Governor 
Hannett pointed out, if we could have the reservation there that we 
have a right to bring in testimony to show, if a voter says, “I went 
in there and I marked mine with a cross and that is the only cross, 
that is the only mark that I made,” why shouldn't that prevail over 
some stipulation, some conjectural stipulation which we make, saying 
that vote shall not be counted ¢ 

Mr. Warr. Sir? 

Mr. Cuavez. Or should be counted. 

Mr. Ware. May I say this, in the interest of justice, could not the 
same thing be true of a voter who unintentionally mutilates a oe 
under the same reasoning? You could call that voter in and say 
“Who did you intend to vote for?” You would be in New Mesias 
for another 6 years trying to determine the election. I was trying to 
point out to you, Judge, that election laws in many, many — 
are written for the sake of speed in counting and to lay down thes 
rules ahead of time so that we know exactly what the situation i. 
We meet these situations so that we don’t become involved in calling 
thousands of people in to testifv as to how _ y voted. 

Mr. Cuavez. Yes; but, Mr. Ware, the franchise of a voter is a de- 


cided right of liberty in democratic email Now, as far as our 
side is concerned we do not want to be a part of anything wherein 


you and I will be permitted to say how that individual voted if we 
can ascertain either from him, through his oral testimony or through 
his ballot, how he voted. The question is not how you and I thought 
he voted. It is how he actually voted. 

Mr. Warr. Is not the question we are trying to determine the law? 

Mr. Cuavez. Yes; but in determining that you got—there are only 
two things you have. You have the ballot and you have the indi- 
vidual. That is the best evidence, not what you might think as to 
what he did or did not do. 

Mr. Ware. Mr. Adams, what do you think about this? 

Mr. Apams. I would say this. That type of ballot, in probably 90 
percent of the cases if not 100 percent, the check mark or tick mark 
was probably put there by somebody else than the voter. I can’t 
conceive of an intelligent voter marking a cross for Senator Chavez 
and then a tick mark for General Hurley, or vice versa. In the in- 
terest of expediency and saving time and money I would be willing 
to stipulate that that type of ballot be counted for the candidate who 
had the cross opposite his name and disregard the tick mark. 

Mr. Ware. What do you think the law of New Mexico would be 


on this point, or is this point 
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Mr. Apams (interrupting). I think if the voter himself did that, 
which I can’t conceive of him doing, I think that would be a mutilated 
ballot. I don’t think you could count it for either one. 

Mr. Ware. What would the election officials do in a dispute on a 
ballot of this kind ¢ 

Mr. Apams. If the election officials themselves found that when 
they opened the box, why that would apparently mean that the voter 
did it. 

Mr. Ware. What would your courts do? 

Mr. Apvams. The court, that would depend upon the proof as to 
who put the tick mark there. If the court decided from the evidence 
that the voter did, why naturally the ballot would have to go out. 

Mr. Ware. You fee! it would be fair to make a stipulation? 

Mr. Apams. I think it would be fair in 90 percent, or more, of the 
eases. There may have been a few, we don’t know, where the voter 
himself would do that, but I can’t think of his reason of doing it. 
Why would a voter put a cross mark op yposite one man and a check 
mark opposite the other? It just doesn’t make sense. Neither would 
it make sense for him to put a cross mark opposite both names, but 
there you have a little difficuty, more difficulty because vou don't 
know which one of them to count. Where it is a tick mark that seems 
to me would be pretty apparent that somebody else than the voter did 
it. If all the other marks on his ballot are cross m: irks opposite all 
the other candidates and here is a tick mark opposite just one name, 
cross mark opposite the same name, that would be pretty strong evi- 
dence to me that somebody else than the voter put that tick mark 
there. 

Mr. Ware. How would you count those ballots, would you elim- 
inate them or—— , 

Mr. Apams (interrupting). I would count them for the candidate 
who had the cross mark against his name and disregard the tick mark. 
That is the way | would do it. 

Mr. Ware. Do you gentlemen agree with that? 

Mr. Hannetrr. I think we do. 

Mr. Ware. Then we can stipulate that we would count the legal 
mark and not count the illegal mark. 

Mr. Cuavez. No; not the illegal mark, the check mark, because as 
a matter of fact the supreme court in this same case, we argued the 
the case at Alamogordo—the supreme court said we were wrong and 
the supreme court said it should be counted. You asked what the 
supreme court is going to rule. We think in our check mark cases the 
supreme court is going to rule with us. The other side is just as 
strenuous in their belief that the supreme court will rule it their way. 
Insofar as the question posed by you, Mr. Ware, to Mr. Adams, to 
which he agreed as to a ballot which is marked by a cross opposite 
one candidate and by a check opposite the other, I think we could, as 
Governor Hannett said, we probably would be agreeable to that in 90 
percent of the cases, 99 that would probably rule, but not leaving it 
to conjecture as to saying that that check mark is an illegal mark. 
We think right now it is, but we would stipulate only to that factual 
situation and that only. 

Mr. Ware. I am not quite clear, would you state what you would 
stipulate? 
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Mr. Cuavez. That is the case you gave. 

Mr. Ware. Which case is that ? 

Mr. Cuavez. Here is a check mark, say, opposite the name of Gen- 
cral Hurley. <A cross, we go over to the other side, here is Senator 
Chavez’ name, there is a check mark there. We could stipulate that 
in such a case that particularly if there is some discrepancy between, 
say, the pencil or in the general manner of marking that thing, that 
it appears that the check mark was made by some one other than 
the person who voted, certainly then General Hurley should receive 
that vote. 

Mr. Ware. You — not stipulate that in every case? 

Mr. Cuavez. Oh, no; I don’t think we would be willing to. I agree 
with Mr. Adams, probably in 90 or 95 percent of the cases we probably 
would be able to stipulate. We are as much at sea as they are. We 
neither can conceive of a person making the proper cross in the square 
opposite General Hurley’s name and still going over there and making 
a check mark in the square opposite Senator Chavez’s name. We 
can’t conceive of that either. Incidentally, we probabily—I don’t 
know, if we run into 10 such votes we would be lucky. 

Mr. Ware. If the tick marks were eliminated, in other words, the 
votes with the tick marks, we would not count those for the candidate 
but count only the legal mark. You agree with that? 

Mr. Cuavez. You count for the person who marked it with a cross, 

Mr. Ware. Fine; then we are in agreement ? 

Mr. Cuavez. Yes. 

Mr. Ware. How about the situation where you have a crossmark 
at the top of the circle, the party circle, in ink and then in pencil you 
have a tick mark opposite one of the candidate’s names in the oppo- 
site party? How would you count those? Mr. Adams? 

Mr. Apams. I would count those for the candidate whose name is 
in the party column where there has been a crossmark in ink. I think 
that is practically the same type of situation as we had in this other 

case just before, because to me that would indicate that someone else 
other than the voter had put the tick mark on the ballot. 

Mr. Spann. That would indicate that something happened. It 
wouldn’t indicate necessarily which one of the markings was illegal. 
I mean one, obviously one or the other is, but how can we now say, 
as applied to a tick ballot, which one shouldn’t be there. That will 
have to be proved or established by evidence. 

Mr. Apams. Well, I think the ballot itself might have something to 
do with that, of course. i don’t think that any voter is likely just to 
put a tick mark opposite the name = one candidate on the ballot and 

cast his ballot in that way. Now if, for instance, in that ballot there 
were about 8 or 10 tick marks in cond and then a crossmark in pen 
and ink on the other side you might have a more difficult situation. 
If we are speaking about a ballot where there is simply a crossmark in 
pen and ink at the head of the column and then one tick mark on the 
other side and that is for senatorial candidate, I think in those cases 
that the ballot should be counted with the candidate under the party 
column under the cross. 

Mr. Hannerrt. I would say that would be prima facie evidence at 
least that that is the way it should be counted. 

Mr. Ware. That is the way it should be counted. In other words, 
you feel that there would be justification for counting that ? 
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[annerr. That would be prima facie unless something else 
ild be developed. On the basis of it, that is prima facie and the 
ballot shoul q be counted by the ink mark and the cross in the square. 
Mr. Monroya. Let’s assume that you have that same type of a ballot 
and there is a tick mark or a check mark in the squares opposite the 
hames ¢ ill the candidates of the opposite political party. 
Mr. Ware. You mean tick mark ‘in all the other squares in the—— 
Mr. Monvroya (interrupting). On the opposite political parties 





ot] in theo nder the e1 iem 

Mr W \ } 

Mr. Apams. I would say there you would have to consider those 
ballots specially and look at them and make the best judgment you 
could at l 5 

Mr. Monvroya. The reason I say that is because in the recent case that 


e tried down in Alamogordo they found eacmenaiale 13 or 44 


Mr. H NNETT. Wi agree W ith Mr. Ad ms’ statement. 
Mr. Ware. All right. How about ballots where the secret number 


] DEE revealed ¢ In othe words, if we open a box and find 10, 15, 
20 ballots with the secret numbers torn off. 
NI \I j ff exposed ¢ 
\\ I S 
Mr. Monvoya. Let me tell vou right now, you are going to find 
r;| vy of ] Ih een then 
aoe W Ho o t t ther 4 


Mr. Monroya. I think if the voter himself waives the privilege, and 


he h sth pr vilege of te rl o the ballot numb r off. the voter himself 
las waive i i1t— 

Mr. Ware (interrupting). This is the secret number we are talking 
al out, Vv ere the secret ni mber has peen revealed. 

Mr. Monvoya. You will find some in San Juan, because we opened 


aes 

Mr. Cuavez. That is what your investigators did. 

Mr Wa E. H w are we going to treat the m ¢ Do you have any 
sugvestions, Mr. Adams 

Mr. aaa I think those ballots should be treated the same as any 
other ballot, it in the absence of evidence that the voter himself exposed 
the secret number, because I just don’t think that is commonly done. 
It would indicate to me that perhaps some recount official or someone 
else had exposed the secret number. I think in this recount it is con- 
ten iprnkent th: ul we will have to expose a lot of secret numbers in order 


i 


1 
| 
i 


to tell how certain peop le voted. I don’t see that the ballot for that 
reason alone denuili 1 be rejected. I think it should be counted unless 
there is some other reason. 

Ir. Hannett. We agree with Mr. Adams on that. 

Mr. Ware. I would like to take up, at this ti he general proposi- 
at is necessary. Proce- 


time, t 
tion of revealing the secret number where th 


dure to be followed. I would like to suggest in fairness to both parties 
and in fairness to the 9 op le of a WwW ai xico that that be done by our 
professional staff members and that those numbers and the names of 
those voters be kept only for the use of our investigators. In those 
CASE where it is necessal ’ to contact those people so that sworn state- 
ments can be taken by our investigators neither party should be per- 
mitted to participate in that. 





ances 
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Mr. Hannert. It is our view and we will stipulate nothing to the 
contrary, that no ballot should be examined, the secret number should 
not be examined unless it is first shown conclusively that the person 
who east the ballot cast an illeval vote. 

Mr. Ware. Those are the cases that I have in mind. 

Mr. Hannetrr. Either because he is a criminal or some other rea- 
son. ‘Then I don’t think it makes any difference if it is exposed or not. 
If he had no right to vote I think everybody should take a look at 
them. li a man was a convicted felon. ol whats vel he was, li he 


voted and voted illegally his ballot is not entitled to secreey because 


he had no right to vote in the first place. 

Mr. Apams. May I ask the Governor a question ¢ 

Mr. Ware. Yes. 

Mr. Apams. Supposing we find, in a certain precinct, that there is 
an unregistered voter and we know the number of his ballot and 
can tell that from the pollbook, how are you going to locate his bal- 
lot in the ballot box without somebody exposing not one, but maybe 
all, of these secret numbers. In other words, you can’t dip your hand 
nto the ballot box and pick out that particular ballot and be sure 
that that is the ballot that was cast by that unregistered voter. How 
are you going to find them ? 

Mr. Hannert. Let Mr. Montoya tell how that is done. 

Mr. Ware. That is what 1 had in mind, Governor Hannett, that 
that be done only by our people. 

Mr. Hannerr. lf you are looking for John Smith’s ballot and 
you know the number of it, it is unimportant as long as you don’t 
check. Are you going to look at all the others? As long as you don’t 
look at the others and check it against the number in the pollbook—— 

Mr. Ware. What I had in mind was this. Let’s say, for example, 
that there might be some person in there who someone would like to 
know. They know them, they would like to know how they voted. 


To protect against that. our people would be the ( nly ones ner! Litted 
to look at those ballots. In other words, we would put them under 
the light, expose the number of the ballot and when we find that par- 


ticular ballot we will remove it from there and expose the secret num- 


ber to the officials present at that time. That way no one can say 
that their ballots were being exposed since only disinterested persons 
would see them. 

Mr. Monroya. You are assuming you are going to have a person 
over there able to keep a thousand numbers and names in their head. 

Mr. Ware. No:Lamnot. Ihad this in mind, that he had a particu- 
lar number in mind. It is possible for a man to keep two numbers 
in his head at the same time. He may want to check for 2 numbers, 
or it is possible to keep 4 or 5. That way, if our staff people did it, 
it would eliminate that possibility. All they would be interested in 
would be looking for the number, not how someone voted. 

Mr. Montoya. I thought your whole proceedings, insofar as exami- 
nation of ballots, was to be in the presence of both parties ? 

Mr. Ware. It would be, but the only person who would be able to 
look over the light would be the staff men. 

Mr. Hannert. It is a matter of no importance to us or General 
Hurley, as I see it, who looks at the ballot. We are not going to take 
any ballot out and throw it out except the ballot of an illegal voter, 
so it is of no importance. 
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Mr. Warr. Would you agree with that procedure? 

Mr. Hannerr. I can’t see anything wrong with it. 

Mr. Warr. Do you think that violates the secrecy and sanctity of 
the ballot ? 

Mr. Hannerrt. I don’t think it would be possible for anyone to carry 
two numbers at once and then go check the registration book. We 
are W illing to agree to your suggested procedure. 

Mr. Apams. I am willing to agree to that. I do think we should 
consider another point that is related. That is where there are no 
unused ballots in the box and it is necessary to check the numbers to 
see wl ether there has heen any substitution of ballots. I think the 
same procedure should be followed there, that the staff representa- 
tives should do that and. of course, it should not be revealed how 
inyone votes unless it is determined that they are substituted ballots. 
Of ‘ourse. in that case you would have to in order to eliminate them. 

Mr. Monroya. I don’t get that. 

Mr. Apams. Well, here is what I mean. You find the ballot box 
and there are no unused ballots in the box. The law requires that they 
be placed there. That is at least some evidence that possibly the official 
ballots, the legal ballots, have been taken out of the box and that there 
has been a substitution of the unused ballots which have been marked 
by someone else. Now, the only way to tell whether that occurred or 
not. would be to check the numbers on the ballots that we find in the 
box and see if they correspond with the numbers of the ballots as 
shown by the pollbook. If, for instance, in making that check we find 
ballot No. 405 in the ballot box but the pollbook shows there were only 
339 people voted and that was the highest number ballot that was cast, 
that would be evidence, and I think conclusive evidence, that there had 
been unauthorized ballots placed in the box by someone else right after 
the close of the election. In order to determine that you have got to 
check the secret numbers in that situation. It seems to me that the 
same procedure should be followed, that a staff representative should 
make that check and without comparing the ballots or the numbers 
with the pollbook in any instance, unless it is discovered that there has 
been a substitution made. 

Mr. Ware. I would like to say, in answer to Mr. Adams, gentle- 
men, that this is a question that would relate more to the investigative 
technique to be followed by the committee. For that reason I would 
like to defer this question for the consideration of the committee them- 
selves. Of course, everything we do will be approved by the committee, 
but that particular issue, I think, would have to be decided by the com- 
mittee as to whether they are going to let the staff examine all the 
secret numbers any time they want to. 

Mr. Monroya. To clear the record, Mr. Adams made a statement 
that all unused ballots should be de posited in the ballot box? 

Mr. Apams. Yes; the latest law—there is a law to the contrary, that 
is an earlier act. The last law on the subject stated they be placed in 
the ballot box at the close of the election. 

Mr. Spann. The law requiring that they be publicly destroyed by 
public officials, that they be destroyed after the polls are closed. I 
think some oflicials, following the former law, still destroy them. It 
wouldn’t necessarily indicate ‘that there was anything wrong. 

Mr. Hannerr. How about the instructions, what do the instructions 
say to the election official ? 
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Mr. Ware. I am aware that there is a section in the code under the 
instructions that disagrees with the provision that Mr. Adams has 
brought forth; am I correct in that ? 

Mr. Montoya. Correct. 

Mr. Apams. I think it is just the opposite. Here it is, at the bottom 
of page 38 in the election code: 

The judges of election shall close the polls at 7 o’clock in the evening and shall 
place all unused ballots, bearing the names of candidates, in the ballot boxes, 
wrapped in packages separate from those in which the ballots cast by the voters 
are wrapped. 

That is instruction 18 to the election officials. 

Mr. Monroya. Then 56—340—it says: 

Thereupon and before opening the ballot box, all unused official ballots shall be 
by the judges of election in the presence of the clerks, challengers, watchers, and 
any others present at the polling place, publicly destroyed. 

Mr. Apams. That is the old law. It is later repealed by the later 
laws. 

Mr. Hannert. It is covered by the instructions. 

Mr. Apams. No; I don’t believe it is, Governor. 

Mr. Hannerr. Then we have another matter to consider. That is, 
who is the dominant political party that had control of that precinct ? 

Mr. Ware. In this regard there is, in my opinion, a grave inconsist- 
ency in the law. The laws are completely in conflict. 

Mr. Apams. Well, but this is a later law. Where there is an incon- 
sistency the later law would prevail, Mr. Ware. 

Mr. Hannerr. I think that is generally true, but where instructions 
are sent out to election officials in the absence of some evidence of fraud, 
I think that either method, either putting them in the box or destroy- 
ing them in the preeence of all the officials should be considered. 

Mr. Spann. There shouldn’t be any presumption. 

Mr. Apams. I am not saying there is any presumption. 

Mr. Spann. By saying there are no ballots in the box, the officials 
might have acted improperly—— 

Mr. Ware. As I said before, this is a matter that the committee is 
going to have to decide as to investigative technique to be used. If, 
for some reason the staff decides that we want to examine the secret 
numbers for some purpose, if we have some overt evidence outside, 
tor example, that there has been some tampering with the ballot boxes 
in this particular precinct, I think the staff is justified in examining 
the secret numbers to determine if the ballots that are cast, as they are 
numbered in the pollbooks, correspond with the numbers found in the 
ballot ag I think it is a very vital issue. For instance, if you had 
from 1 to 100 numbered in the pollbook for certain voters and look 
sienna the secret numbers and there are no ballots by those numbers, 
it is a pretty good indication, taken together with other evidence, that 
there has been some stuffing of the ballot boxes or change of ballots or 
unused ballots have been used. I think they are matters that the 
committee would determine themselves when it is brought to their 
attention, and it will be handled under their direction. I think the 
question, at this time, is something that the conference cannot decide. 
It is up to the committee to decide. It is a matter of investigation 
for fraud. Do you agree with that? 
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Mr. Cnravi It is a question of establishing the circumstances be- 
cause a lot of times inadvertently they put a lot, have precincts where 
the election officials put the key in t! e box. Thev did it in Aztec and 
the investigato | to saw the two locks. ‘The key was in the box. 

Mr. SPANN, Put the pollbooks in the box, too. 

M Wal Do you agree with my statement ¢ 

Mr (DAMS Y« . | agree with vou statement that the committee 
should dee the investigative procedure to be used. I am simply 

[I think tha ( re you would be justified in 


eX] bel e « mittee, not to the parties. 
Wart \ L | ( ue for a moment, is where 
( ; ( than ballots in the ballot boxes. 
"ou oO o té i ( ran ( cret numoers in that event 
»ceter \ it De liots are 1 ne That rings the further ques- 
tie of dete ning how those neople vote as 11 they did vote, the 
in ire in the pnollbook and t » indication would be that they did 
ote. What happened to the 1 sino ballots? That is a good ques- 
} there are missine ballots, what about contacting these 
V"\ that point | eht up last time and I believe there 
W ( t Lbdblt of ¢ sacreel tas to] W they sho ld be cont icted. I 
wouid like to tto v« ort en at this time in that connection 
ilso, that the members of the f be permitted to contact those voters 
without the aid of either } rt being present. They should be con- 
tacted and the names of those people be kept secret from all parties, to 
} icted only by our staff if it is possible to contact them. Some 
places t may not be poss bl to contact them but if it is possible, they 


should be contacted and sworn statements obtained from them rather 
than have members from each group present at the time. 
Mr. Cuavez. I don’t know whether or not we would agree to that. 
Wi wa to be as considerate a we pos iblv ean. 

Mr. Ware. May I say one thing before you continue? Do you not 
feel this way, if there is a representative of your people there and 


presentative of General Hurley’s people there, that that person 


do one of two th nes, he may be reluctant to tell you in the 
presence of both parties how he voted or he may feel as though he 
ad actually voted one way and he ifraid now to state in the pres- 
ce of one of the representatives how he did vote? That is my only 
feeling. It goes to the secrecy of the ballot. If a disinterested per- 
son is there and asked him, “How did you vote? Would you take 
an aflidavit to the effect how you voted ?” then I fee] that in those 
cases where it is necessary to ask them how they voted that they 


are more like ly to tell a representative of the Senate how they voted 
than to tell a repre entative from each side. 

Mr. Moni } . You are viol: ting the secrecy of the ballot right 
the It doesn’t make any difference whether John Doe or John 
Smith asks them. 

Mr. Ware. Yes, it does. 

Mr. Monroya. I don’t think so. 

Mr. Ware. Don’t you feel it would be more likely, if a partisan 
person asked them how they voted, that they agreed they voted for 
his candidate ? 

Mr. Hannerr. No, sir. We have no reason to believe that any 
member of your staff wouldn’t be eminently fair, none whatsoever. 
However, your staff and the Senate committee has taken the position 
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that they pay scattered attention, if any, to our State canvassers and 
our State election officials, I don’t see why we should have any more 
confidence in our senatorial staff than they have in our election oflicials. 
Mr. Warr. I don’t quite follow you, Governor, how would you 
suggest this be done ? 
Mr. Hannerr. Just like we would in court. Bring them in and 
let them testify in open court. That is how we do it in the contest 


here. Each side has an opportunity to cross-examine, to confront 
the witness, 

Mir. Spann. Isn’t a witness or voter who you are contacting as to 
iow he voted, isn’t he just like any other Vi it} ess on any matte! in 
this whole pro eding, exactly th ame category ¢ We ale trying 
to elicit the fact from him. We ought to get him as a witness and 


¢ 


ubmit him for cross-examination just like anybody else 

Mr. Ware. No; 1 don’t feel that way. ‘The secrecy and the sanctity 
of the ballot is at issue. and the less people that know how the voter 
voted is desirable. That can be done objectively by sworn statements. 
I can’t say that it is necessary to subject the individual to the scrutiny 
of the world as to how he voted. 

Mr. Monroya. Every individual, when he votes, takes the chance 
that his vote might be contested. 

Mr. Ware. I don’t think you can assume that 

Mr. Montoya (interrupting). Yes. 

Mr. Ware (continuing). Because your constitution guarantees to 
the voter thes crecy and sanctity of the ballot. 

Mr. Monroya. Assume I go to the penitentiary and I go ahead and 
vote, I take the chance my ballot will be contested. Assume I am 
not a registered voter and I make the official give me a ballot, I take 
the position that my ballot would be questioned. 

Mr. Ware. What about your innocent voter who has voted, and 
for some strange reason his ballot is missing from the ballot box? 
It is not there. He signs a statement, it is in the pollbook, you elee- 
tion official states he received a ballot and voted. His ballot is not 


in the box. We are going to penalize the man and expose him to 


his choice, to the world be cause of a mistake of an election official, or 
the fraud on someone who has stolen or d stroyed ballots or some- 
thing t » that effect. The same holds true where you have the situation 
that is Involving fraud, where it appears that ballots were marked 
by someone else, other than the person who originally cast them. Is 
it fair to that man to have his ballot exposed to the world? Yonr 
examples are all persons who are far from innocent. They are uhrerr- 
istered voters, criminals, and people of that nature. 

Mr. Hannetr. Take an honest man who cast an honest ballot. 
Under the laws of our State, if this was a contest tried in open court, 
he would be hauled in there and would tell how he voted. That 1s 
what is going to happen on your voting machine and your other case%. 

Mr. Ware. Yes, but we are interested also, not only in protecting 
the innocent, but we are interested in saving money. If we have to 
hold hearings on every person in that category, let’s say there are 500 
of them, the cost is going to be prohibitive to begin with. It is much 
easier to send a man out to take a sworn statement than it is to bring 
a person in and have him come before some type of tribunal and sworn 
under oath, and have a court stenographer there to take the testimony 
down and have him questioned by both sides and take probably 15 or 
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20 minutes for each person that you brought in, plus the cost of his 
transportation and ico of that nature. You have to look at the 
practical side of it. We are interested in keeping the cost of this 
recount down to a bare minimum. 

Mr. Hannerr. We are too, but on the other hand, if justice is 
expensive there is no reason it should be denied. 

Mr. Ware. It is not a question of justice. I don’t see that a man’s 
sworn statement as to how he voted is not as good an evidence as his 
spoken word. 

Mr. Hannerr. No opportunity to confront him, no opportunity t 
cross-examine him, which is provided for in the I: iws of this State. 

Mr. Warr. Mr. Adams? 

Mr. Apams. Well. I have been thinking about it while the discussion 
has been going on. First, I might say as to the innocent voter, we 
will say, one where his ballot is missing from the box, I think that 
person should be, the secrec v of - ballot should be protected as much 
as possible. I would muc h prefer that he gave a ae statement or 
some kind of a statement to some member of the staff. As to our 
unregistered voters, or your aliens, or your criminals, I seriously 
doubt if you would get correct answers from most of them, even if 
you brought them in here to examine them under oath, because they 
probably voted for reason and they possibly knew that reason when 
they voted and they will also know the reason why they are being 
questioned as to how they voted. I think they are just as likely to 
answer that they voted just the opposite way from the w ay they did 
vote as not. I am speaking now of that type of voter who voted ille- 
gally. If he voted illegally and did it intentionally, I don’t think he 
would hs ave too much objection to testifying a false statement under 
oath. So, I doubt that that type of evidence, whether it was in the 
form of ‘tiene or sworn statement would be any too reliable. I 
question the advisability of doing either one as to that type of voter. 
Mavbe it is the only thing that is possible, if the committee decided to 
do it, why I am not going to offer any serious objection to it. If we 
have to do it at all, if we have to question voters as to how they voted, 
I think it is preferable from many standpoints that a staff representa- 
tive do it. It is much less expensive and as you say, we would be here 
the next 10 years or longer if we had to bring them in. You couldn't 
find a lot of them and if you did some of them might refuse to come 
and you would have to subpena them and it is just wholly impractical, 
I think, to call them in here and cross-examine them. I don’t think 
you would gain a thing by it, because people that you cross- examine 
or had to compel them to come in here, I don’t think they would testify 
a bit differently if they were brought in here and put under oath and 
formally examined. I say, as to innocent voters, that I think that 
would be all right to go out and take his sworn statement. As to the 
illegal voter, I seriously question whether we should do either one. 

Mr. Hannerr. Let me offer a suggestion in the interest of expedit- 
ing matters and cutting down the expense. Why don’t we keep a rec- 
ord of all of those as we go along with the recount, then when we get 
through the recount if there is sufficient number to change the result, 
if they are all one way, then go out and set up some kind of mac hinery 
to satisfy evervbody. 


Mr. Ware. Mr. Adams? 
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Mr. Apams. Well, I think that is a pretty good suggestion, I wanted 
to add one thing to the statement that I just made that where the law 
specifically requires that you go out and question voters or bring them 
in and question them as to how the »y voted, why naturally I am not 
going to object to the application of ‘that law, but generally speaking, 
unless it is required by our election code, I doubt the adv isability of it. 
I don’t mean to say that I wouldn’t agree is it, if it is determined later 
to be necessary. 

Mr. Ware. Could we stipulate to that, gentlemen, that we would 
hold these names until the end of the recount and at that time, if it 
would change the results of the election, we would contact these 
people ? 

Mr. Apams. I would like to ask a question there. 

Mr. Ware. Yes? 

Mr. Apams. Holding these names, who holds them? 

Mr. Warr. Those names would have to be held only by the staff. I 
would say that would be the only way, only fair way to do it. Other- 
wise, we might have the result of a second election campaign. 

Mr. Apams. How is that going to be done? 

Mr. Cuavez. We would agree to that. It is a matter of fact the 
Hurley people o already been out asking the people how they voted. 

Mr. Apams. I don’t know that to be a fact. Maybe they have and 
maybe they haven’t. I guess there is no law against asking somebody 
how they voted. W hether they give a correct answer is something e Ise. 

Mr. Cuavez. That is where the vice is, Mr. Adams, that you get 
a partisan on one side or the other will come over there and have the 
witness all propped up to say whatever he wants to. 

Mr. Apams. I agree with you, that is the reason I am doubting the 
udvisability of it. If we do it at all, the names of those voters would 
certainly not be disclosed to either side, if there is some way of keeping 
them only within the knowledge of the staff. I don’t know how you 
would do that. 

Mr. Ware. Let’s take a recess for about 10 minutes. 

( Recess. ) 

Mr. Ware. I would like to suggest that, between now and the next 
conference the staff of the subcommittee work out for your considera- 
tion a plan whereby in all cases where it is necessary to contact voters 
that those voters’ names be sealed and held until after the recount is 
completed. And, then at that time they would, if it would change the 
result of the election, be contacted. Is that agreeable to present that 
to you at the next conference ? 

Mr. Apams. Yes; that is agreeable. 

Mr. Montoya. Does that mean, Mr. Ware, that that will be held true 
in cases where the particular ballot cast by that particular illegal voter 
cannot be purged ¢ 

Mr. Ware. No, it would only apply in the cases where we can deter- 
mine from the boxes. If we can expose the secret number at that 
time and pull out the ballot, fine, we will do that then. In the cases 
where we cannot because of various reasons determine from the box 
itself, where the voter has to be contacted, then those cases we will 
hold the names and the ballot numbers and make those secret and 
sealed and so forth until after the recount is conducted. If, at that 
time, it will change the results of the election we will contact the 
people. 
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Mr. Montoya. It will apply only in those cases where the election 
officials have failed to record the ballot number of the particular voter 
in either the pollbook or the registration certifieates, is that correct ¢ 

Mr. Ware. Yes; that could apply under the circumstances, yes. 

Mr. Monroya. Well, I don’t know under any other circumstances 
it could apply. 

Mr. Ware. Where you have, for example, the names in the pollbook 
exc ling the number of ballots. 

Mr. Seann. You don’t have the ballots in the box corresponding 
to the number in the pollbook. 

Mr. Ware. Voting machines would be another case. 


Mr. Hannerr. The burden is on the predominant party in that 
preciict. 
Mr. Ware. In addition to that I would appreciate if both groups of 


attorneys could get together and bring in their suggestions as to pro- 
cedure to be followed in those instances. Could we do that, Mr. 
Adams, Governor Hannett ? 


Mr. Apams. I can draw up something. However, I think it is 
poss ble we might be able to agree on a procedure to follow in case 
the voters are contacted. I doubt if we can agree as to when they 


should be contacted and when they should not be. But, I am per 
fectly willing to try to draw up some stipulation along that line. 

Mr. Ware. Governor Hannett ? 

Mr. Hannerr. I thought we agreed it ought to go over until after 
the recount. 

Mr. Warr. Yes. I mean suggestions as to what procedure should 
be followed in those cases. 

Mr. Hannerr. I don’t know, it is not clear what you have in mind. 

Mr. Warr. What suggestions you would have as to what it would 
include. 

Mr. Hannerr. You mean as to this instance as to where the voters 
cannot be produced ? 

Mr. Ware. That is right, where you can’t obtain the evidence from 
the box how a person voted, how we should treat that? It is my sug- 
gestion that we would hold that until after the recount. How should 
we treat those names in the interval—— 

Mr. Hannerr (interrupting). Give us an opportunity to think that 
over. We might have a suggestion for you tomorrow. 

Mr. Ware. As to residence of voters, are we all agreed that in de- 
termining residence the voter must be in the State at least 1 year, 90 
days in the county, and 30 days in the precinct? Is that agreed? 

Mr. Hannerr. That is correct. 

Mr. Apams. Yes. 

Mr. Ware. One other question—— 

Mr. Monroya. Just a second. I don’t know whether the members 
of the committee are familiar with the statute that we have in the 
State where it is specifically stated that even though a person does 
not reside in the precinct, that his vote is entitled to be counted. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Well, I am familiar with that statute, and the way I 
interpret the statute it simply means that the election officials shall 
count those ballots. It doesn’t mean that those ballots would be 
valid wpon a contest and it certainly couldn’t mean that because 
the constitution otherwise provides. The constitution of our State 
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requires that a person in order to be qualified must be a resident of the 
State for a year, the county for 90 days, and the precinct for 30 days 
immediately preceding the election. So, I don’t think it makes any 
difference what statutes might be to the contrary. The constitution 
would prevail. 

Mr. Hannert. We agreed to that. 

Mr. Apams. That statute I don’t think is to the contrary. It simply 
means that the election officials shall not determine whether the par- 
ticular voter who offers to vote is actually a resident of the precinct 
because that would, well, it would require evidence perhaps to deter- 
mine it. I think that the statute simply means they go ahead and let 
the person vote and as far as they are concerned, why he votes and 
his vote is counted. But, in a contest 1 think it is open to either side 
to question the validity of his vote. 

Mr. Montoya, Yes; I think in a contest it is incumbent, alleging 
that a person is a nonresident, to let the other party know. 

Mr. Hannervr. I think there is no question what the constitution 
provides. There is one exception—it is not an exception, it is a 
matter of intention. A person can retain his residence and go to 
Washington or California, and he wants to retain his voting resi- 
dence in New Mexico. Outside of that we agree that the constitution 
is the basis and limit of the law in regard to residence. 

Mr. Spann. | think the statute of your domicile would be out, your 
precinct—— 

Mr. Apams (interrupting). It doesn’t say anything about domicile 
as I recall it. 

Mr. Cuavez. 56-227. 

Mr. Montoya. A person’s residence shall be the place where he 
legally resides and his domicile and from which, when temporarily 
absent, he intends to return. 

Mr. Apams. I think that is a correct statement. 

Mr. Monrroya. That is what the statute says. 

Mr. Apams. I have no quarrel with that. 

Mr. Montoya. It has the word “domicile” in there. 

Mr. Apams. I agree that the word “domicile” is the correct measure 
of whether a fellow is a resident of the precinct or not. 

Mr. Ware. May I ask at this time when it would be possible for 
us to meet again ¢ 

Mr. Apams. Do you have some date in mind in the next few days 
or week, or just what? 

Mr. Ware. Tomorrow, if possible. 

Mr. Apams. Well, I can meet tomorrow. 

Mr. Ware. Governor Hannett, is it possible for you to meet to- 
morrow ¢ 

Mr. Hannerr. Just a moment, please. We would like to suggest 
that we reconvene Monday. Judge Chavez has to have a term of 
court in Taos. He won’t be here. Mr. Grantham will be back and 
I would like to have Mr. Grantham present. 

Mr. Ware. May I ask this question? We have prepared for your 
signature your certified stipulations which have been agreed to. Is 
there any objection to signing these stipulations at this time? 

Mr. Hannerr. I would want to read them very carefully. 

Mr. Cuavez. We could take them and we can set a date when you 
want them and either agree to them or submit something as to 
why—— 
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— 





Mr. Ware (interrupting). Would it be possi ible for you to meet 

Mr. Cuavez (continuing). If Monday or Tuesday, whenever your 
next meeting date, we could at that time probably be ready to submit 
them. 

Mr. Ware. Would it be gee le for you gentlemen to review these, 
say, by tomorrow afternoon at 1 o’cloc kk and have some of your rep- 
resentatives here at that time to go over these stipulations and sign 
them at that time? 

Mr. Hannerr. I think we can. Some of us would be back here 
tomorrow. 

Mr. Ware. It would be necessary for you, Governor, and Mr. Adams 
to be here for the signing. Anyone el Ise it is not particularly necessary. 

Mr. Cuavez. Won’t we agree as to what we are going to stipulate 
tof They probably would be signed by the time we submitted them 
to you’ Otherwise we will submit those we think satisfactory and 
give you the reasons why we can’t stipulate as to the others. 

Mr. Ware. When would you want to do that? 

Mr. Cuavez. I think you should give us until Monday, until we meet 
Monday or Tuesday. We are going to have our general meeting. 
Chances are that we will stipulate to e evidans that we have agreed 
to, but like Governor Hannett says, we want to check them carefully. 

Mr. Ware. We want you to have all the time in the world to do it. 
Is that satisfac tory with you, Mr. Adams? Give these out and let us 
have them on Monday. 

Mr. Anams. Yes. Might I ask, Mr. Ware, what other matters do we 
need to cover at our next conference ? 

Mr. Ware. I want to cover at the next conference—Mr. Hannett I 
believe has certain objections to the procedure of the recount. At that 
time I would like to start on that for Monday, is that satisfactory ? 

Mr. Hannetrt. Yes. 

Mr. Ware. In the interval I wish you would think over the things we 
discussed today and if there are any other things you want to change 
your mind on, we can stipul: ite at that time. In addition to that we 
will have any stipulations that were agreed today prepared for sub- 
mission to you at that time. Is that satisfactory ? 

Mr. Apams. Yes. 

Mr. Cuavez. Yes. 

Mr. Ware. Is there anything else that anyone wants to take up at 
this time? Mr. Adams? 

Mr. Anams. I don’t think of anything. 

Mr. Ware. Governor Hannett? 

Mr. Hannerr. Nothing. 

Mr. Ware. We can adjourn subject to your receiving the stipulation. 
Wait 5 minutes, we will have those ready for you to take. We will 
meet 9: 30, Monday right here, same place. 

(Whereupon, the meeting was adjourned until 9:30 a. m., Monday, 
May 11, 1953.) 
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Untrep States SENATE, 
SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS OF THE 
CoMMITTEE ON Rutes AND ADMINISTRATION, 
Albuque rque, N. Mex. 

The conference continued at 9:30 a. m. at 142 Monroe NE., Albu- 
querque, N. Mex., Wellford H. Ware, chief counsel of the subcom- 
mittee, presiding. 

Present: Wellford H. Ware, chief counsel, Subcommittee on Privi- 
leges and Elections. 

Also present: A. T. Hannett, Esq., chief counsel, 5: amuel Z. Mon- 
toya, Charles C. Spann, and Mike Gallegos, all representing the Hon- 
orable Dennis Chavez, Senator from New Mexico; and Quincy D. 
Adams, Esq., chief counsel, Wilson Patrick Hurley, and Steve Alex, 
all representing the Honorable Patrick J. Hurley. 


MORNING SESSION 


Mr. Warr. Gentlemen, I believe at the last conference it was decided 
that at this conference we would consider the stipulations and sign 
them. Have you gentlemen had an opportunity to look over the 
stipulations? 

Mr. Apams. Yes. 

Mr. Hannetr. We have and we would like, at this time, to go over 
them in detail. There are many that we agree to and some that we 
want to modify and so forth. 

Mr. Ware. All right. 

Mr. Spann. Would you like us to point out, give our comments 
concerning these, and our objections and so forth first 

Mr. Ware (interrupting). Yes; I would like to know the ones you 
object to. 

Mr. Seann. Well, first as to the stipulation agreeing to stipulate, 
we feel that the stipulation should not be binding until approved by 
the subcommittee. We would like that to be clear that we will stipu- 
late and agree to the stipulation, subject to the approval of the sub- 
committee, and upon their approval they shall be binding, prior to 
that time they are not. 

Mr. Ware. Don’t you think that is a rather impractical approach ? 
For example, if during the course of the recount, stipulations are 
entered into, on the basis of the stipulations ballots will be examined. 
Should not those ballots, the decision on those ballots based on the 
stipulation be binding in the interval until they are approved by the 
subcommittee? Otherwise, we are going to have to go back and change 
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them. We can say it is a practical matter, that all the stipulation 
would be just a formal matter of approval by the subcommittee. 

Mr. Spann. We feel there is just as muc h chance that the subeom- 
mittee will not approve them and we will have to go over the terri- 


tory again. If there is someone here to approve them for the sub- 
committee and we would know they would be binding, we would have 
no objection. The contingency upon the subcommittee’s approval 


opens the way for additional work in any event, because if they don’t 
approve we are going to have to go bac k over the same ground. We 
ought to know when we start out, pursuant to a stipulation, that that 
is it. No contingencies, in other words, that might change it. 

Mr. Hannerr. It could be airmailed to Washington and returned 
inSor4 days. 

Mr. Ware. Mr. Adams, do you have any comment on that ? 

Mr. Apams. No: I have no objection to the stipulation as it is, and, 
of course, 1 would have no objection to the other procedure. It 
doesn’t matter to me. 

Mr. Spann. One other point- — 

Mr. Ware (interrupting). If the subcommittee authorizes this par- 
ticular procedure then it should be binding. In other words, if the y 
agree they should be binding pending their approval, their formal 
approval, then it will be binding on all parties in any event. 

Mr. Spann. Then they ought to authorize you, as chief counsel, 
to sign, and that will be that. 

Mr. Ware. That is something we will have to work out with the 
subcommittee. 

Mr. Spann. We feel that is the way it ought to be done. 

Mr. Ware. I could say this, as a practical proposition, I do not 
believe that they will interfere in any way with any stipulation that 
you make as far as the law is concerned. As to the procedure, yes, 
but as to substance of the law of New Mexico, no. 

Mr. Spann. Well, we understood that we would be furnished rules 
of procedure by the subcommittee that would bind us, prior to the 
beginning of this recount and contest. 

Mr. Ware. That is correct. 

Mr. Spann. There isn’t a possibility of a change there, so we feel 
that upon your signing in behalf of the subcommittee they ought to 
be binding. If it takes the further approval of the subcommittee 
before it is binding, we ought to get that first. 

Mr. Ware. Are you referring to the first page of the stipulation ¢ 

Mr. Spann. Yes. 

Mr. Ware. In any event, I have no authority to proceed until the 
stipulations are approved by the subcommittee. 

Mr. Seann. Therefore, this is more or less of an acknowledgment 
of the signing of the stipulations, and, of course, is not binding until 
this first group is approved. This goes more to the situation where 
we are actually in the recount of the ballots and we come to some 
agreement as to the substantive law in some particular respect. 
Then, at that time, I think it should be binding. 

Mr. Ware. As I say, it is a practical proposition. I believe the 
subcommittee will approve of this procedure. 

Mr. Spann. Well, is our position clear on that? 

Mr. Ware. Yes; I think your position is clear. 
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Mr. Spann. All right. One other thing, when we were considering 
this first stipulation, was that you provide they be approved by the 
subcommittee. We feel that contingencies may arise where it will 

require modification or change of the stipulations. I assume that they 
can be changed by further stipulation ¢ 

Mr. Ware. By additional stipulation, certainly. 

Mr. Srann. ‘That is right. In other words, it isn’t like passing a 
statute ¢ 

Mr. Ware. We are not going to get into a recount and start in 
Bernalillo County and say, for instance, about your crossmark in the 
circle and change that stipulation. That would not be justice and it 
would not be a good thing. 

Mr. Spann. That brings up another question which might arise. 
The supreme court is now considering that very point in a decision 
as to whether crossmarks are the only legal mark, or whether a tick 
mark may also be considered a legal mark. Supposing the supreme 
court should determine that tick marks are also legal and another 
form of mark, other than a cross? I presume our procedure would 
be modified by something like that, wouldn't it ¢ 

Mr. Ware. Possible; yes. 

Mr. Spann. That is what I am getting at when I say, “binding for- 
ever.” Things may arise that would change that. 

Mr. Ware. Certainly. What we have reference to is this, where 
we have no good valid reasons for changing. It won’t be done 
capriciously. 

Mr. Seann. If we want to agree to change it then it could be done. 
To proceed to stipulation 1. We feel that that stipulation, as drawn, 
is not clear. We have a suggested alternative stipulation that we 
believe is clear. With your approval I will read that. We have pro- 
vided this, as follows: 

The subcommittee shall determine and furnish to counsel the rules of pro- 
cedure governing proceedings before the subcommittee. The subcommittee shall 
apply the laws of New Mexico in determining the various issues in the contest 
and in the recount; the laws of New Mexico to be determined by the State con- 
stitution, statutes, and decisions of the supreme court interpreting the same. 

Mr. Ware. Off the record. 

(Off the record.) 

Mr. Spann. We redrew that to prevent any argument coming up 
as to the distinction between substantive law and procedural law. The 
law is procedural in that it sets up procedures for voting and that 
sort of thing. We don’t want any misunderstanding that portions of 
the code could be eliminated because it is procedural law and not 
substantive. 

Mr. Ware. Don’t you think it is possible to distinguish, without 
debate and argument, as to what is procedural and substantive? I 
think you will find a legion of cases throughout the reports citing 
the questions of procedural and substantive law. 

Mr. Spann. As we understand it, the procedural law which is to 
be applied to the proceeding before the subcommittee are the rules 
of procedure which the subcommittee furnishes us. That goes to the 
formality of our motion before that committee, the appearances in 
arguing those motions and that sort of thing. But, as far as the 
contest itself and the recount is concerned, the New Mexico laws gov- 
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ern and that is what we want made clear. That is what we believe 
we have done with this modified stipulation. 

Mr. Hannert. In other words, the procedure for this hearing laid 
down by the committee governs. We have to abide, but when it comes 
to the procedure by which elections are called and held, that should 
be binding, the same as the statute, that is our view. For instance, 
a voter has to register within a certain time, and 7 various rules for 
qualifying, by registration and the steps taken by the canvassing 
board, the county commissioners, the election officials and all that, 
our statutes would prevail. 

Mr. Ware. Mr. Adams, can you comment about this proposed 
amendment ? 

Mr. Apams. I see nothing wrong with the stipulation as drawn. It 
seems to me that it is all right this way. Now, if it is intended to try 
to distinguish procedural law from substantive law, I think we 
should do that in a separate stipulation, or add on to this one. I 
think it would require a little study on my part to determine whether 
or not the proposal that is made by the contestee would do just that. 

Mr. Ware. Could you furnish us with copies of your proposed 
stipulations ¢ 

Mr. Spann. Yes, sir. 

Mr. Ware. Can we pass on to another one at this time? 

Mr. Apams. Do I understand that the stipulation as drawn is satis- 
factory with the exception that you want to make it clear as to what 
is substantive law and what is procedural law ? 

Mr. Spann. It is not satisfactorily drawn because in our opinion 
it is not clear. 

Mr. Apams. That is the only objection ? 

Mr. Hannervt. Yes; that is the _ objection. 

Mr. Spann. Stipulation No. 2, we have no objection to that. There 
was one point made as to what w a happen with those machines that 
have been turned back. Iassume that will be taken care of by a subse- 
quent stipulation as to the use of the pollbooks, or the election returns 
are to be the first evidence. 

Mr. Ware. | think we havea stipul: ition to that t effect. 

Mr. Spann. We have no objection to No.2. We have no objection 
to No. 3. We have no objection to No. 4. No. 5 we have modified. 
I believe there should be no objection to that. The reason for it is that 
56-378 provides : 

The number of votes cast on a voting machine exceeding the number of voters 
appearing in the corresponding pollbook or list containing the names of each 
voter, kept for the purpose of recording ballot numbers, as provided for in 
section 56-378 NMSA 1941, shall be deducted from the total number of legal 
votes cast for the contestant and contestee in the same proportion which each 
received of the legal votes cast in the precinct. 

We felt that in those precincts there may not be pollbooks, but lists 
under the statute kept for that purpose: 

The number of votes cast on the voting machine exceeding the number of voters 
appearing in the corresponding pollbook or lists containing the name of each 
voter, for the purpose of recording ballot nuinbers, as provided in section 56, 
shall be deducted— 
and so forth. It is merely to include the list that the statute provides 
for in heu of the pollbook. It is for the purpose of clarification, that 
is { all. If th: il is ine luded we hi ave ho objec tion. 
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Mr. Ware. Do you have any objections to including that, Mr. 
Adams ¢ 
Mr. Apams. I don’t think so. I want to check this 56-878. I am 


just wondering what would happen in case those two lists don’t cor- 


respond, 

Mr. Spann. I don’t assume they keep both. 

Mr. Apams. It is just one. 

Mr. Spann. I thought it would be one or the other, depending on 
how they kept the election—— 

Mr. Hannetr (interrupting). We don’t know. 

Mr. Spann. The statute provides for such a list and we think that 
it ought to be considered because in most instances there would be that 
list instead of the pollbook. 

Mr. Ware. Wouldn’t that be considered a pollbook ? 

Mr. Spann. I don’t know. 

Mr. Ware. It is the only record you have of the people voting. 
That is what the pollbook is, a record of voters. This is a record of 
voters also. 

Mr. Spann. That is right, it is, but it is not in the strict sense a 
pollbook. 

Mr. Ware. Have you seen those records ? 

Mr. Spann. No: I haven't. 

Mr. Ware. I would assume that they would be identical with the 
pollbook. 

Mr. Spann. They may be. 

Mr. Apams. I have no at to it. 

Mr. Spann. It is just for the purpose of clarification. No. 6, we 

feel that that stipulation is all right to and including the first sentence. 
In precincts where the ballots have been destroyed, in the absence of evidence 
of fraud, the tally sheets and pollbooks or record of registration will be used in 
arriving at the total number of legal votes cast. 
The balance of that we feel may open up some very difficult questions, 
In the first place we may have difliculty in finding officials to swear to 
these returns that they have made to execute the affidavits. They 
may be dead, they may be gone, they may not remember and be 
reluctant to sign, or something like that. We feel that—— 

Mr. Ware (interrupting). Do you think if they are reluctant to 
sign we should accept the figures ? 

Mr. Spann. If they are reluctant to sign because they don’t happen 
to remember, because of the lapse of time, that those specific figures 
were there or something like that. It may be a bona fide objection to 
signing something that they don’t re& ‘all all the details of. There 
may be diffic ulty in getting the officials, finding them available, and 
getting them to sign. We feel, in view of the New Mexico law, that 
regardless of whether the Vv are signing or not, they are the best. evi- 
dence and ought to be considered in the absence of fraud. That is as 
far as we could go in approving the stipulation. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Well, this is one of the stipulations that I also object 
to for different reasons. I have drawn a proposed substitute for this 
stipulation. I will read this, if you care to have me do so at this time. 

Mr. Ware. Please do. 
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Mr. Apams. This is my proposed substitute: 


Where it clearly appears without dispute that ballots have been accidentally 
destroyed, the tally books, pollbooks, records of registration, and other available 
official records, if any, will be used to the extent necessary in arriving at the 
correct number of legal votes cast in the senatorial race, provided that if any 
such tally books have not been signed by the proper election officials, they shall 
not be used until such signature has been obtained 

One rather technical point in the stipulation, as now drawn, I 
believe it says that: 

Provided that the tally sheets have not been signed and sworn to by the 
election officials 

The only oath required « f the lection officials under the present 
law is the signing of the cert tificates on the back of the pollbooks 
and tally books, which is really not strictly in the form of an oath, 
but it is considered that under our present law. I think that the 
committee will recall that there is an error in the certificate on the 
pollbooks, where instead of referring to candidates it referred to 
amendments. Probably in view of that, no election official throughout 
the State. in this last election, swore to anything. Now, we are not 
pressing that as a technical point, but IT simply mean to say that, as 
far as our position is concerned, hone of these ti ally sheets hs ave bee ‘nh 
sworn to. 

Mr. Warr. Of course, Mr. Adams, the tally sheets, the only tally 
sheets that will be of any value to us will be those in the precincts 
where the ballots are missing. 

Mr. Apams. That is right. 

Mr. Ware. I feel, gentlemen, that in those precincts it is vitally 
important that an oath be taken that these are correct and that these 
are—in other words, the election officials can certainly recognize the 
tally sheet that is used in that election, and that is the tally sheet 
that was used. I think it is vitally important. 

Mr. Seann. I don’t think— 

Mr. Apams (interrupting). I think, if you do that, you will have 
to have the ones who already signed it, also, take an oath. They 
haven't taken an oath, even though they have signed it. 

Mr. Ware. I am inclined to agree with Mr. Adams that that 
should be done. This other situation, there was an error, I believe, 
in the pollbooks : is that correct ? During the election they used the 
wrong pollbooks throughout the State. 

Mr. Montoya. They used the wrong form. 

Mr. wi srE. Wrong form of oath. Therefore, a proper oath on those 
tally sheets that we are going to use should be taken. I think it 
quite important that they certify that these are the tally books that 
were used in that election and that 

Mr. werrie I can’t agree that it is important that they sign an 
oath that these are correct, The returns were made in the ordin: ary 


course of conduct of the election, just like all other returns were made 
in precincts where ballots were not destroyed. A third person, a 
district judge, destroy s the ballots. None of the officials hs ad anything 
to do with that. Why should their oath be required rather than the 
others in any other precinct? The mere fact that some third party 
destroyed ballots doesn’t reflect on their credibility or the conduct 
of their election. 
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Mr. Ware. The possibility that the tally sheets presented may not 
be the tally sheets that were used in the election. That is very possib le. 

Mr. Monroya. I don’t see that, Mr. Ware. You have two checks; 
you have the tally sheet forwarded. 

Mr. Ware. Supposing you have an undated tally sheet presented to 
you. They say this isit. How do we know that it was not used in the 
1950 election?” I think it should be identified the same as any evidence 
in court, before it is presented it is identified by a person under oath. I 
believe that the same thing in this particular instance is vital. We are 
dealing with votes of people of New Mexico. It is vitally important 
that their votes be certified to as being the votes that they cast, the 
result of that election be certified to, and under oath. 

Mr. Spann. In the ordinary conduct of the election, a tally book 
is sent to the secretary of state’s office and one to the county clerk. The 
pollbooks, and one to the county clerk, if you are inferring ae 
something could be, that changes could be m: ade in the ti ally books, 
would have to be mi ade in both the county clerk’s office and the secre- 
tary of state’s office, which as a practical matter just couldn’t happen. 
It is no different than the ordinary return from a precinct where the 
ballots are still in existence. 

Mr. Ware. I am inclined to believe, gentlemen, that the subcommit- 
tee will, although I cannot speak for them—I am inclined to believe 
that they will want the tally sheets certified to as being correct and as 
being the tally sheets that were used in that election, that they reflect 
the results of the election. 

Mr. Spann. As a matter of fact, I think our supreme court, in a 
case rising out of the primary election, where records were the best 
evidence, regardless of whether they were certified to, they were the 
best evidence. State example: Walker v. Mechem. 

Mr. Ware. Mr. Adams‘ 

Mr. Apams. You mean as to whether or not these tally sheets should 
be sworn to? 

Mr. Ware. Yes, sit 

Mr. Apams. I agree with you that they should certainly be identi- 
fied. That is a different matter as to whether they are sworn to or 
not, whether they are sworn to be correct, at least have some evidence 
that they are the ti ally sheets that were used in this particular election. 

Mr. Ware. I feel that where you do not have the original evidence 
or the vote we have to be more careful and use a greater standard 
of care than is used in other cases where we do have the ballots, 
because—— 

Mr. Hannerr (interrupting). I do, too. 

Mr. Ware. Of course, it is common American jurisprudence that 
any papers introduced into evidence have to be sworn to. I feel in 
this particular instance these are evidence presented for the judgment 
of the United States Senate. The Senate is certainly entitled to have 
the records sworn to where possible. If you have your election offi- 
cials available, if they have all died, which is a rather impossible 
situation, then you have something else and we would have to go get 
something else. In that event we would want the county clerk to 
take an oath that this is the pollbook that was presented or the tally 
sheet that was presented to him after the election. I think that some 
type of identification should be made of those records and someone 
should be responsible for that identification. 
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Mr. Hannervr. I agree with that. 

Mr. Monvoya. | agree. 

Mr. Hannerr. Where there is absence of ballots in the box, they 
don't check up, there is some chance of fraud. The fullest investi- 
gation should be made. Each side should have the opportunity to 
procure what evidence is available and present it to the committee, 
so we know exactly who is responsible for the fraud and some effort 
should be made to punish both sides. 

Mr. Ware. I think we can all agree then that in case of the tally 
sheets that they should be identified by the proper officials. Is that 
agreeable ¢ 

Mr. Hannerr. I think so. 

Mr. Spann. The only thing I want to prevent is the possibility of 
these being thrown out, because for some reason we weren't able to get 
the signature of the ollicial. 

Mr. Ware. No; I don’t feel that way. What I had in mind is 
this, just identifying them by the best method possible. If we cannot 
tind the election officials—it is impossible, they are dead, out of the 
State, or missing for some reason—we can go to the county clerk and 
have the county clerk say, “This is the tally sheet that was presented 
tome at theelection. It was found in the box.” 

Mr. Hannerr. We will agree to a stipulation worded to that effect. 

Mr. Ware. Is that agreeable to you, Mr. Adams? 

Mr. ApvaMs. That part is agreeable. I feel like this question is 
more or less moot as far as we are concerned, because of the first part 
of the stipulation. I don’t agree at all that where election officials, 
or judges, or anyone else has intentionally burned ballots, whether 
it is through ignorance, or mistake, or fraud, or what, that we should 
say, “Well, there is no evidence of fraud, and take the tally books 
and tally sheets and use those figures.” 

Mr. Montoya. May I have a comment on that ? 

Mr. Apams. If you don’t get past that point. I don’t see that it 
makes too much difference about the rest of it, as far as the stipu- 
lation is concerned. We might agree, I suppose, that if the committee 
determines that they are going to use other evidence, and do decide 
to use these tally books, that they should be identified. I don’t see 
that we can go much farther than that, as far as these three counties 
are concerned. Now, there may be other instances arise during the 
course of the recount where ballots are accidentally destroyed. Of 
course, in that case it is a different thing. We don’t think that the 
intentional destruction of ballots by any kind of public official is 
an accident. Certainly in those precincts where there is evidence of 
voting by unregistered voters, or other irregularities, there may be 
cause to throw the entire precinct out, or it may be that all of the 
precincts where the ballots are burned should be disregarded. We 
won’t know until we come to those particular precincts and see what 
evidence shows. The importance of the stipulation to us is all right, 
if we are considering agreeing to the situation in these three particular 
counties. We just can’t agree that that was an accident. 

Mr. Hannert. The burden of proof is to show there is some mis- 
conduct. If we’re going to follow the decisions of the supreme court, 
cur supreme court “has said that definitely the best evidence should 
be used and in the absence of showing of any fraud, the mere fact 
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that an official, a judge duly elected by the people, entered an order 
inadvertently having those ballots destroyed, doesn’t mean that any 
person within those three counties should be deprived of his vote 
because of the misconduct of the judge. 

Mr. Apams. I don’t think the supreme court said that at all. As 
I read the Walker case, they said this merely, and nothing more. 
There was no evidence before them at all as to how or why these 
particular ballots were burned. The record showed merely that they 
were gone, that they had been burned, been destroyed. No evidence 
in that case before the supreme court that the election officials burned 
them, and I think that they might have written a different opinion, 
if they had some evidence to go on, but the record was absolutely lack- 
ing as to why or how they were burned. 

Mr. Montoya. I have a comment on that, although the record on 
which the supreme court decided the case did not “show it, yet the 
opinion clearly shows that the judges knew exactly what happened 
because the facts were stated in the opinion. The judges themselves 
in deciding the case, stated that they knew that the election officials 
had burned the ballots over in An: apra. 

Mr. Apams. I don’t believe they stated Bc independently, Mr. 
Montoya. I read that fairly recently. I don’t recall any such 
statement. 

Mr. Montoya. As I recall the case, that is where I got the facts 
from, that they knew that the ballots had been burned and burned 
by election officials. I will agree with Mr. Adams that there was 
no evidence of fraud but we don’t have any evidence of fraud here 
either. The fraud has to be shown before a definite reasoning can be 
applied. 

Mr. Apams. I don’t think there was any evidence of anything as to 
why the ballots were burned or how they were burned. 

Mr. Montoya. We don’t have any evidence in this particular case 
that applies to the three counties yet. 

Mr. Hannerr. If you will frame an issue on that setup, the grounds 
why you think fraud was committed, we will be glad to file an answer 
and try the thing out. I don’t think we should go on suspicion, 

Mr. “ADAMS. Y ou are talking about something else. We are talking 
about a stipulation, agreeing to something, I say we won’t agree that 
those particular counties should be treated in the manner proposed. 

Mr. Hannetrr. We won't stipulate any rights of our client away 
because of the suspicion of opposing ¢ ‘ounsel. 

Mr. Apams. We're not asking you to stipulate as to that, nor 
anything. 

Mr. Spann. We feel that the stipulation, the first sentence as drawn, 
in the absence of fraud, these should be considered. Mr. Adams 
has said that the burden has shifted the other way. We must agree 
without dispute that the ballots were burned accidentally and there 
was no fraud. We feel there must be affirmative evidence of fraud 
or otherwise the returns of the officials shall be accepted as the official 
returns and be counted in that manner. 

Mr. Ware. This is something that goes to a question of fact. 
It does not go to a question of law. I ‘think that we agreed at the 
time we executed this stipulation that it was a matter for committee 
decision or ultimately for the decision of the United States Senate as 
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n hod I think it wo ild be well Lo poin t out, I pointed it out before. 
I would like to point it out again. Our committee—that is the Sub- 
committee on Privileges and Elections, our committee—is a fact- 
find ng body, the committee finds the facts, examines the facts of a 
particular case. They report the findings of fact to the Committee 


on Rules and Administration. The Committee on Rules and Admin- 
istration then adopts or rejects that report. Then that report is 
referred to the floor of the Senate. There it is subject to full debate 
before the adoption of the recommendation of the committee in a 
partie ular manner, or the decision made by the committee or recom- 
mended to the Senate by the committee. It may be changed, altered, 
or sent back for further changes, and many things can happen to it. 
‘These questions of fact. the evidence in the cases of this kind, of fraud, 


and so oe will be presen ted to the subcommittee by the staff and 
thes seicerage e will prese nt it to the Senate, where it will be subject 
to full debate at that time. As you know, from prior debates in the 
Senate, all parts of the facts are analyzed and debated. I feel 
that we ourselves here at this conference cannot make any decision 
in regard to this matter other than to say that in the absence of 
fraud, that in the event of fraud, rather, the committee will make 
its own decision on the basis of the facts. In any event, even the recom- 
mendations they set forth, the evidence on which they base their recom- 


mendations will be considered by the Senate. The ultimate judge 
will be the United States Senate in all of these cases. Are there any 
questions in relation to that statement ? 

Mr. Apams. The only thing I have to question is what is included 
by the term fraud. To me there are certain things which may be 
done in the name of ignorance or mistake which is certainly some 
evidence of fraud. Fraud is a difficult thing to prove, everyone 
knows. I don’t think that fraud in the usual sense should be neces- 
sary in some cases to show that. Intentional burning may be enough 
to warrant the disregard of certain precincts. Whether you can say 
it was done for a particular purpose or not, the fact that it was done, 
under certain circumstances, would indicate why it was done. I just 
want to make our position clear. I am not asking counsel for the 
opposing side to stipulate anything. I am simply saying that we 
are not going to stipulate to anything either which we don’t feel cor- 
rectly raoeenente our views. As far as I am concerned, I don’t see 
how any worthwhile stipulation can be entered into in view of our 
different opinion about the matter. 

Mr. Ware. Mr. Adams, don’t you agree that in the absence of fraud, 
we can agree— 

Mr. Apams (interrupting). No, I don’t, Mr. Ware, because we 
will not agree on what is fraud. There may be other instances be- 
sides actual fraud. 

Mr. Ware. As I stated a moment ago, I think fraud depends on 
the facts in a particular case. The decision as to whether or not 
it is fraud is not going to be made by this group. The definition of 
fraud cannot be made by this group. TI feel that ultimately it is 
going to be made by the United States Senate as a body, not by this 
particular subcommittee, but by a full Senate. 

Mr. Anas. That is true. If we agree to a stipulation worded in 
that way, we may have someone later saying “You agreed to it. 
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Now this is what fraud means and you agreed to it.” We don’t agree 
to it. 

Mr. Warr. May I point out that any stipulation or agreement at 
this time as to what constitutes fraud still would be subject to the 
judgment of the Senate ultimately. . 

Mr. Apams. That is true, but as I say, I think there are other cases 
in fraud which would warrant these precincts not being regarded at 
all. In addition to that, in some of the precincts there may not have 
been any voting booths. There may have been other irregularities, 
that way, we may have someone later saying “You agreed to it. 
such cases, even though the ballots were burned, I don’t think we 
should simply take the figures on the tally sheet and say that is right 
because if that is true, then in all the precincts the simple thing to 
do would be just to get somebody to burn the ballots and then take 
the tally. 

Mr. Ware. May I say this to you, in those particular cases it is a 
metter of investigative procedure and a matter of evidence which 
either side may present to the staff of the committee. The staff of 
the committee will take that evidence and turn it over to the United 
States Senate. 

Mr. Hannerr. There is a factual matter that has been overlooked 
in all this widespread newspaper publicity about the burning of 
ballots and so forth. In those three counties, Mr. Hurle “Vv carried 
by 66 votes, and if some person, evil-minded person, was trying to 
do something wrong, certainly, he was trying to help who by this 
66 votes being not considered. 

Mr. Apams. Governor Hannett overlooks the fact that in those 
counties there were a number of precincts with voting machines. 
General Hurley did not carry the precincts in which the ballots were 
burned. I think if you will check your figures, you will find that 
to be true. 

Mr. Hannerr. If you also check the figures, you will find that the 
precincts went very heavily Republican where General Hurley car- 
ried it, and he was trailing behind in e very one. 

Mr. Ware. I think we can go on to something else. I don’t think 
we are going to come to any agreement. Your opinions have all been 
placed upon the record and will be considered by the subcommittee. 
Do you care to go on, sir? 

Mr. Spann, Stipulation No. 7. We have no objection to that. 

Mr. Ware. Mr. Adams, may I say, if you have any objections, will 
you state them ? 

Mr. Apams. Yes. I was going to say in regard to 7, I didn’t clearly 
understand that. I drew a possible substitute which expresses my 
interpretation of the stipulation. Maybe it is not right, but my pro- 
posed substitute is this: In precine ts where t: lly books or pollbooks 
are missing, the duplicates of such books in the secretary of state’s 
office may be used in lieu thereof. Now, as to ballots, of course, there 
wouldn’t be any ballots in the secretary of state’s office. As to where 
ballots are missing, we get back to that same proposition that we were 
just talking about, and which we can’t agree upon. 

Mr. Spann. Well, the one objection to Mr. Adams’ proposed stipu- 
lation is that it isn’t inclusive, all inclusive. There are other records 
in the county clerk’s office such as the official canvass records of the 
official canvass, also in the secretary of state’s office the record of 
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official canvass. They are there and in the absence of pollbooks and 
tally sheets, they could be resorted to. 

Mr. Apams. I have no objec tion to including the other official rec- 
ords which are in duplicate in the secretary of state’s office. 

Mr. Ware. You actu#lly have no objection to the stipulation ? 

Mr. Apams. Yes: I do to the stipulation as it is drawn because it 
includes the ballots in cases where ballots are missing. That would 
get right back to the same point that we were just talking about and 
we can’t agree. 

Mr. Spann. Ballots, tally sheets and pollbooks. The other stipula- 
tion provided that the tally sheets and pollbooks should be resorted 
to. This is where all of them are missing. Then we must look to 
something else is all. 

Mr. Anas. You leave out the reference to ballots, then I have no 
particular objection to the stipulation. 

Mr. Hannett. It will be all right with us. 

Mr. Spann. We see no objection. 

Mr. Ware. You omit the word “ballots”? 

Mr. Spann. Yes. Stipulation 8, we have no objection to that. 

Mr. Apams. We have no objection to 8. 

Mr. SPANN. We have no objection to 9. 

Mr. Apams. We have no objection to 9 

Mr. Spann. As to 10, we have no objection to it as far as it goes, 
but we think it ought to include one other provision. As I have drawn 
it and submit it it reads as follows: In determining whether voters are 
registered, a comparison will be made between the names in the poll- 
books with the registration records, provided that each party shall 
be permitted to submit evidence to explain discrepancies between the 
voter’s name as it appears on the registration list and in the pollbook. 

Mr. Ware. Mr. Adams. 

Mr. Apams. Well, it gets back to the practical proposition of what 
kind of evidence each party would submit; whether we will become 
involved in long hearings as to whether a particular name on the 
pollbook is the same as the particular name on the registration list. 
The stipulation as drawn does not go into that question, as I see it. It 
just says that a comparison will be made between the names in the 
pollbooks and the registration records. It stops. What will be done 
further in that is something that we would not stipulate to. I am 
agreeable to signing the stipulation as it is drawn. I would want to, 
certainly would want to consider the addition proposed by counsel. 

Mr. Spann. You are going to find as a practical matter, most of 
your apparently unregistered voters are actually registered. The 
fact that they are apparently unregistered is because the officials have 
improperly spelled their names or improperly designated them or 
something like that. In the pollbook their addresses are given and 
so forth. We just feel that it ought to be clear that if we have evi- 
dence that Mrs. John Jones living at a certain address is Mrs. James 
Jones in the pollbook, that ought to be considered. She is not un- 
registered, it is a discrepancy in spelling or designation of her name 
in the pollbook. In other words, as it stands now, it could be con- 
tended that when you have an apparent discrepancy, somebody’s name 
isn’t exactly as it appears in the registration list or the pollbook; 
that you automatically stop there and toss her out. We won’t agree, 
to that. 
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Mr. Ware. I don’t think that is the question, actually, at all. I 
think the record will show of all the prior conferences, 1 think my 
staff will agree with me, that it was discussed. In those cases, 
it would be considered that those people would not certainly i con- 
sidered unregistered. 

Mr. Spann. Then, there is no objection to our addition to the stipu- 
lation ¢ 

Mr. Ware. No; not at all. As a matter of fact, that was agreed 
upon, that anyone could object to anything that was done in the entire 
recount. That, as I said a few moments ago, it is not the staff of 
the subcommittee that is passing judgment on anything. The staff is 
merely presenting the evidence together with an opinion in these par- 
ticular matters so that some conclusion m: iy be drawn, so that some 
evidence may be presented. In other words, we would present to the 
Senate the bundle of facts; your objections or anyone’s objections to 
any action that is taken during the recount will be properly recorded 
and preserved and be part of the report which the entire Senate will 
consider, if it does go to the entire Senate. 

Mr. Hannerr. What we want to make clear is this also. 

Mr. Ware. You can assume that as a matter of practice that it 
will be done in every instance, not only in this particular case of reg- 
istration, but in case of the examination of ballots or anything else 
you will find when we come down to the final procedures and the forms 
which we are working on at this time. Adequate space and oppor- 
tunity is given throughout the entire procedures of the recount for 
proper objections and recording notations of those objections with all 
the evidence that you present to contradict or make objections. 

Mr. Hannerr. We want to be in the position, we think General 
Hurley ought to be in a position if we know that using the name as an 
illustration, that that woman voted, we know where she lives, the 
same address and everything else, we ‘ought to have the right to bring 
her in so there would be no question about her vote being counted. 

Mr. Ware. As to particular methods to be used in the presentation 
of this evidence, I don’t know. Practicalities and cost of the situation 
are all involved. 

Mr. Hannert. If we bring a voter in at our own expense, or General 
Hurley brings a voter in at his own expense to show that the pollbook 
made a mistake in writing down her name or his name as the case 
may be, the vote should be ‘counted. 

Mr. Ware. Mr. Hannett, as I told you once before in the first 
conference, I believe April 27, as a matter of practice, the evidence 
in every case would be weighed in favor of the voter being a regis- 
tered voter. I think we discussed that particular problem. I think 
it is in the first 2 or 3 pages of the transcript of the record where I 
stated at that time that certainly in those cases where Mrs. Mary 
Jones is in the pollbook, give great weight to the fact that she was 
Mrs. James Jones and the. comparison of the address in the registra- 
tion book. In other words, if she is registered as Mrs. James Jones, 
her address may be 142 North Adams and she is listed in the pollbook 
is Mrs. Mary Jones, 142 North Adams, certainly that would not be 
considered an unregistered voter. We could take it as a matter of 
course, that was the situation. Is that clear? 

Mr. Hannerr. Yes; that is what we wanted to clarify in this 
stipulation. 
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Mr. Spann. We added that to clarify the stipulation. 

Mr. Ware. That is a matter of record in the procedures in the dis- 
CUSSIONS. 

Mr. Spann. Si ppose I submit a copy ot our proposed stipulation. 
See if he ioreeable. 

Mr. Apams. I think I understand it, generally. My only point is, 
I think there should be some clear understanding as to how the evi- 
dence Is to be presented. I don’t think that the committee anticipates 
ld ng hearings al ad lavVINGE \ el I rought before the committee, 
or before the investigators and testifying under oath. On the other 
haa d, some other Cy pe of evidence might not be satisfactory. I have 
no objection to your particular thought of presenting evidence, but I 
do think that before we agree to that, we ought to know just how 
that evidence is to be presel ted. 

Mr. Ware. I feel this way, gentlemen, in this particular matter, 
if we are volng to present ev dence on this registration question, or 
any other question, that in the first instance a sworn statement should 
be ade quate, do you agree w ith that ? 

Mr. Apams. I think it should be with the understanding that the 
invest gators may check the sworn statements if they SO desire. 

Mr. Ware. I can say to all of you gentlemen that any ey idence that 
is presented, or has been presented to this subcommittee by any persons 
through any source, has been adequately checked by our investigators. 
We accept no one’s evidence as such. The subcommittee reserves the 
right and will continue to reserve the right that any evidence that is 
presented to us, we check ourselves its accuracy, 

Mr. Monroya. You will agree, Mr. Ware, that the stipulation as it 
has been drawn up would in the ordinary case limit the consideration 
of the registration records. I mean in the check of the pollbooks and 
nothing else. 

Mr. Warr. No; I would not agree with you because of the recount 
procedi res presented to you that will be | resented to you before the 
recount is started will contain such provisions, and do contain such 
provisions. I believe they have been adequately discussed in the record 
to the effect that the opportunity will be given for you to present to us 
evidence. 

Mr. Monroya. That is 

Mr. Ware (interrupting). Particularly any decisions or contra- 
dicting any ev idence of record. 

Mr. Monroya. That is the purpose of the modification that we 
presented. 

Mr. Ware. I have no objection to it being changed. I did want the 
record to be clear on this particular point. 

Mr. Monroya. That is. we understood that was the understanding 
allalong. That is the reason the stipulation was drawn. 

Mr. Ware. I have no objection to that. 

Mr. Apams. Would there be any objection to saying that the evi- 
dence should be presented in sworn statements which the investigators 
would have the right and opportunity to check ? 

Mr. Ware. I think, as a matter of fact, the committee will so require 
that to be done asa practical proposition. 

Mr. Apams. Will opposing counsel stipulate to that ? 

Mr. Hannerr. Sworn statements or other satisfactory evidence. 


Mr. Apams. What does that mean ? 
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Mr. Hannerr. If we could bring the witness in in person. 

Mr. Apams. I don’t think we want to agree to bringing voters in in 
person. That is just what we are trying to get away from, is these 
long, involved hearings. We could spend a week on 10 people. 

Mr. Monroy 1. I want to make a comment to Mr. Adams’ last state- 
inent. I think that a voter who is actually registered, even though 
some were by mistake, if it takes a month to prove that the person 

a registered voter, he is entitled to have his vote counted. His 
idea of disfranchising the voter on the basis of the record, when 
there should Gime 

Mr. Ware (interrupting). Do the election officials decide that on 
election night or do they gcive them a month to decide? Do they five 
them a month to decide ? 

Mr. Monroya. I will qualify my answer that the election officials 
are in a different position than you and [| will be when we are 
considering it. 

Mr. Ware. You would place a higher standard upon the United 
States Senate in recounting than vou would the election officials of 
the State? 

Vir. Monroya. That is not my answer. Supposing that vou are 
an election official in precinct 17, and Mrs. Mary Jones, or Mrs. James 
Jones comes over to vote. The election officials know her by the name 
of Mary Jones. What is more natural than to write the name Mary 
Jones rather than Mrs. James Jones. 

Mr. Ware. It is a matter of evidence. 

Mr. Monroya. I don’t feel that a person should be disfranchised 
because it might take 15 or 20 minutes to actually ascertain the facts 
and do it just on the basis of a cold, blank record. I think you will 
acree with me. 

Mr. Ware. You are basing your entire case on one thing, the names 
of women. I thought we had discussed that adequately and told 
you that in those cases where we find that Mrs. Mary Jones registered 
at such and such an address that that woman would be considered 
registered. If you have any other evidence of any other particular 
cases In mind— 

Mr. Monroya (interrupting). I might answer, Mr. Ware—— 

Mr. Ware (interrupting). I would like to say at this time, Mr. 
Montoya, and everyone, that we are not here to disfranchise thousands 
of voters. Weare here to give the voters their rights. 

Mr. Montoya. I believe you are. 

Mr. Ware. And to do an objective job of it. We are going to 
bend over backward in every way, shape, and form to give those 
people the right to vote and see their vote is correctly counted. We 
are here to find the facts. 

Mr. Monroya. I have reference to this situation—— 

Mr. Ware (interrupting). The only thing I am interested in is 
from the standpoint of expediency and saving the taxpayers some 
money. We could carry this contest into 5 or 6 years. 

Mr. Monroya. For the sake of the record, 1 want. to make it clear 
that IT am not making reference to married women’s names and single 
women’s names. I have reference to the situation that exists in San 
Juan County, where the first name and last name are interchangeable. 
I have reference to cases where, for example, a man might be named 
John Jones and entered in the pollbooks as Jim or Jack Jones. 
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Mr. Ware. All those particular situations will have to be met at 
the time. I can appreciate that there are many situations that will 
have to be considered. I assure you they will be given, and you will 
be given every opportunity to present any evidence that you want to 
present. 

Mr. Hannertr. How about a few minutes recess. 

Mr. Ware. Surely. 

( Recess. ) 

Mr. Ware. I would like to say at this time that we are here in 
New Mexico to protect the rights of the voters of New Mexico. They 
are the only rights that are entitled to be protected. I feel, also, 
as a practical proposition we should come to some agreement on the 
matters of proof to be submitted. I think we can alter practicalities 
of the situation from the standpoint of cost. May I suggest that we 
stipulate in these cases that proof be submitted to the committee in 
the form of affidavits by the contestant and the contestee. Can we 
stipulate to that ? 

Mr. Hannetr. Yes. 

Mr. Apams. Yes; we will agree to that. 

Mr. Ware. I believe we were on No. 10. We will go to No. 11 

Mr. Spann. We will stipulate to No. 11. 

Mr. Ware. Mr. Adams, are you agreeable ¢ 

Mr. Apams. Yes. 

Mr. Spann. We will stipulate to No. 12. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Yes; we will stipulate to 12. 

Mr. Spann. No. 13, we agree to it except, I assume this doesn’t 
have to go in the stipulation, but ought to go in the record, I think that 
this is not, should not be deemed a waiver by contestee of any of the 
issues we have raised in our various pleadings before the subcommittee 
which includes an objection to the recount starting or comparison of 
registration books beginning until we have had an opportunity to 
argue our motion for a bill of particulars and motion dismissed be- 
fore the subcommittee. They may turn us down and perhaps they 

ilready have. We don’t want it understood that we are waiving those 
pre liminary matters. We have no objection to the stipulation, but I 
want it clear. 

Mr. Hannerr. We want that just for the record. 

Mr. Apams. We have no objec an to 13. 

Mr. Spann. We have no objection to 14. 

Mr. Apams. Nor do we. 

Mr. Spann. After considering this fully, we have concluded that 
we can’t agree to 15. We believe that if a voter does not want to 
detach the number from his ballot that is his own affair and the 
ballot should not be rejected, in the interest of not disenfranchising 
voters. 

Mr. Ware. How about 16? 

Mr. SpaANN. Sixteen? What about Mr. Adams? It doesn’t matter, 
we are not stipulating to that. In regard to 16, Mr. Ware, we believe 
that that is included in the discussion which we were in at the time 
we adjourned on Thursday. We were going into specific facts re- 
garding mutilated ballots, and so forth. You recall that we sort of 
broke down our discussion as regards to that. We couldn’t agree in 
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a lot of instances. We think that is included in the discussion we had: 
on 13 

Mr. Ware. How about 17; same classification ¢ 

Mr. Spann. That is in the same classification. Eighteen is in 
the same category. In regard to 19, there again we feel that now that 
a voter’s ballot should not be rejected so long as his intention is clearly 
manifested. By that I mean how he intended to vote, whether it be by 
cross or otherwise. Also, we are met with the practical proposition 
on that situation that the supreme court is considering now that iden- 
tical question. There is a possibility that New Mexico law will be 
different than what we agree it is now. We feel it should be passed 
ut this time. 

Mr. Ware. How about 20? 

Mr. Spann. We will agree to that. 

Mr. Apams. We will agree to 20. 

Mr. Ware. Twenty-one / 

Mr. Spann. Well, that, of course, we couldn’t agree to in view of 
our comments as to 19. Twenty-two, we will agree to that provided 
it is clarified; as it stands now it could be interpreted that all ballots 
which are marked in pencil should be rejected, and all ballots which 
show signs of having been erased should be rejected. Our under- 
standing of the stipulation was that all ballots marked in pencil which 
show signs of having been erased should be rejected. We will stipu- 
late to that. We don’t want it interpreted that we are agreeing that 
ballots marked in pencil should be rejected. 

Mr. Apams. We have comments as to 22. The way I would phrase 
that stipulation is this. All ballots which are marked with lead pencil 
and which show signs of having been erased shall not be counted. 
Sut this stipulation is not to be considered as evidencing the posi- 
tion of either party with reference to lead pencil ballots not bearing 
erasures. In other words, we contend that all lead pencil ballots 
should be rejected. If the sitpulation is made clear in that respect, 
then we have no objection to it. 

Mr. Ware. Would you agree with the elimination of the word 
“and”? 

Mr. Apams. Yes. Of course, it should also have the words “lead 
pencil” because there will also be indelible pencil. 

Mr. Ware. I don’t think it makes any difference if it is lead or 
indelible if there is an erasure mark on it. 

Mr. Spann. That is right. 

Mr. Apams. That is right, probably so, or include ink, for that 
matter. 

Mr. Hannerr. May I suggest this, that during the State recount, 
in this county when we were counting between the contestant and 
contestee, General Hurley had employed help who was wetting his 
fingers and putting it on the ballot marks probably to determine 
whether or not it was indelible or not. Supposing that is smudged, 
it would be - identifying mark, would that ballot be counted ? 

Mr. Ware. I don’t see why not. 

Mr, Hannerr. Would it be necessary to bring her in and say, “I put 
the smudge mark on it” or not, the voter, or someone else ¢ 

Mr. Ware. I think it depends on the individual case, Mr. Hannett, 
and what it looks like. You probably could tell whether that was 
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done with an eraser. They are all questions of fact. We couldn't lay 
down aru is to that. I don’t believe. How about 23 / 

Mr. Spann. Twenty-three seems to be relative to fact and each 
case will have to be determined on its fact. For example, the fact 
that there is no affidavit of assistance in the box may or may not 
indicate that the voter prepared one or it may have been the fault 
of the election officials that the affidavit was not in the box or improp- 
erly prepared in the first instance. I think that gets into a question 
of fact which must be determined. 

Mr. Ware. Would you agree to stipulation No. 25% 

Mr. Spann. No. 

Mr. Ware. Would you mind stating your grounds again? 

Mr. Spann. We think there may be many instances where the affi- 
davit of assistance was not in the box because of the failure of the 
voting officials to perform their duties and put it in the box. That 
should be determined through the facts of each case. It may be that 
the ty pe of assistance he received - 

Mr. Ware (interrupting). I don’t think this particular stipulation 
says that, if it is found—that it is found as a fact that a voter received 
assistance but there is found to be no affidavit of assistance in the 
ballot box, then the ballot of such person shall not be counted. I 
believe that is the law of the State, is that correct ? 

Mr. Spann. It doesn’t mean that there might not have been an 
affidavit executed, that perhaps the failure to execute it was the fault 
of the officials in not providing one or not subscribing to it or per- 
forming their duties. We feel that should be determined by the facts 
in each individual case. The same objection applies to 24. Twenty- 
five, that again is included in the discussion which we had on Thurs- 
day. I am not sure we arrived at anything definite on that at that 
time or not. 

Mr. Ware. What do you say now about the stipulation? Are you 
willing to sign that stipulation ¢ 

Mr. Spann. I don’t believe that we agreed that the examination 
should be made by the subcommittee staff representative on Thursday. 
I believe we still contended that we wanted to have some representative 
of ours verify these ballots. That would be excluded. 

Mr. Hannerr. That is right. 

Mr. Ware. I don’t think there is any objection to that at all. The 
purpose in this stipulation, perhaps, I agree, it should go a little 
further but after they are determined, the illegal ballots are deter- 
mined, then part 1es may have an opport unity to examine these ballots. 

Mr. Hannetr. Both contestant and contestee should have a right 
to examine—— 

Mr. Ware (interrupting). My point is this, as far as the examina- 
tion of the ballots themselves, the whole group, to determine which 
ballot is the illegal ballot——— 

Mr. Hannerr (interrupting). We are not at all interested in any- 
thing but the ballot to be cast out. 

Mr. Ware. That ballot will be presented to you and the secret num- 
ber peeled off and shown that 458 is an illegal ballot. I think we can 
add that to the stipulation. Is that agreeable, Mr. Adams? 

Mr. Apams. Yes. 

Mr. Spann. Yes; that is agreeable. 
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Mr. Ware. How about 26? 

Mr. Spann. That is all right. 

Mr. Apams. I have one addition to make to that one, to this effect. 
Any mistake on the ballots as to the other candidates not affecting 
the senatorial race shall not be considered unless such mistakes are 
such as to result in a mutilated ballot, or amount to a distinguishing 
mark as defined in the stipulation. Although it affects the other 
candidate, if it serves to distinguish the ballot, or if it serves to muti 
late it, that should be considered. , 

Mr. Hannerr. We have no objection to that. It is a question of 
fact. 

Mr. Ware. You will so stipulate to the change in the stipulation. 
Any objections to signing these stipulations at this time, the ones 
we have agreed to? 

Mr. Hanwnerrt. I don’t think so. 

Mr. Ware. Mr. Adams? 

Mr. Apams. We are ready to sign them. 

(Whereupon the hearing was recessed until 2 p.m.) 


AFTERNOON SESSION 


. Ware. During the recess, gentlemen, the staff has completed 
add litional stipulations that were objected to this morning, rather the 
stipulations that were objected to this morning and have made amend 
ments to them, and I hé ype meet with your approval. ‘The first one is 
No. 5. It now reads: “The number of votes cast on a voting machine 
exceeding the number of voters appearing in the corre sponding poll- 
book or list of voters prepared in accordance with section 56-378 of 
the Election Code, as the case may be, shall be deducted from the total 
number of legal votes cast for the contestant and contestee in the same 
proportion which each received of the legal votes cast in the precinct.” 

[ believe that meets your objections, does it not ? 

Mr. Spann. Yes. 

Mr. Ware. Mr. Adams? 

Mr. Apams. Can I have just a minute here ? 

Mr. Ware. Surely. 

Mr. Apams. We will agree to the change. 

Mr. Ware. Is that agreeable, Governor? 

Mr. Hannerr. Yes. 

Mr. Ware. I wonder if you would sign those? 

(Stipulations signed. ) 

Mr. Ware. We have a new stipulation which I have just passed 
out to you. “In any matter in which either the contestant or con- 

stee desires to present evidence such evidence shall be in the form 
of sworn affidavits to be presented to the staff of the subcommittee. 
The affidavits shall be acknowledged by any person authorized to 
take oaths in the State of New Mexico or under the laws of the United 
States.” Is that satisfactory, gentlemen ? 

Mr. Apams. That is satisfactory to me. 

Mr. Hannerr. Do you think it would be appropriate to provide “if 
counsel on either side is to serve a copy on the adverse party— 

Mr. Ware (interrupting). Copies of the affidavits ? 

Mr. Hannerr. Yes. Suppose I bring an affidavit of a voter, file 
the original with you, don’t you think it would be appropriate to 
serve a copy on Mr. Adams? 
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Mr. Ware. Mr. Adams? 

Mr. Apams. That is all right. I would suggest that we do that 
by serving the committee and then have the committee distribute the 
copies. 

Mr. Hannerr. That will be all right. 

Mr. Ware. In other words, an extra copy will be made by the per- 
son submitting the affidavit 

Mr. Apams. Yes. 

Mr. Ware. For distribution. All right, we will have that noted 
on there right now. In the light of that particular stipulation it 

should take care of stipulation No. 10, which was in determining the 
legal qualification of voters. A comparison will be made between the 
names in the pollbooks with the registration records. In other words, 
the stipulation just read will take care of that, in that you can sub- 
mit your affidavits in relations to this. 

Mr. Hannert. Yes, if that is a clear understanding all the way 
around, 

Mr. Spann. Did we modify 10 to show we might bring in evidence # 

Mr. Ware. The prior stipulation that we just talked about, about 
having the affidavits submitted, would apply to this as well as all other 
proy isions. 

Mr. Spann. So long as that is understood that is all right. 

Mr. Ware. This goes to stipulation No. 22: 





All ballots containing marks which show signs of erasure, if such erasure 
affects the United States senatorial election, shall not be counted. 

This morning I believe you just said pencil. We changed it 
so that it applies to pencil or pen or indelible, or whatever it is. If 
there are erasure marks on there, if they affect the United States sena- 
torial race they will not be counted. 

Mr. Spann. I think that is all right. 

Mr. Warr. Is that all right, Mr. Adams? 

Mr. Apams. Well, I am just thinking about that, Mr. Ware. If it 
clearly appeared that the erasure had been made by someone else than 
the voter and had been changed, the cross had been erased in 1 box 
and another put in the opposite box, we wouldn’t want to throw the 
ballot out, would we? 

Mr. Ware. That would be a question of fraud and a question of 
fact, Mr. Adams, I believe. 

Mr. Apams. Yes; but as I understand the way the stipulation is 
worded any ballot which shows evidence of erasure would not be 
counted. 

Mr. Hannerr. I would have little objection where all ballots con- 
taining marks which appear to have been made by the voter show the 
signs of erasure. That would cover Mr. Adams’ objection, wouldn’t 
it ¢ 

Mr. Ware. Suppose we add, “If such marks appear to have been 
made by the voter,” would that be satisfactory to both sides? 

Mr. Hannerr. Yes. 

Mr. Ware. Is that satisfactory in that event, Mr. Adams? 

Mr. Apams. I think so. Just a minute. Mr. Hurley brings up this 
point, that perhaps some ballots might bear erasures, so many erasures, 
although they don’t appear in the boxes opposite the senatorial candi- 
dates, that nevertheless it might contain some erasures as to show 
evidence they had been tampered with. 
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Mr. Hurtey. It is possible to have a vote for the Senate by mark- 
ing in the party circle emblem up above. Of course, that doesn’t 
fill that. What I am tr ying to say is that it seems to me that when 
somebody gets in — starts erasing and doctoring a ballot that you 
can’t tell who did it, but it is an evidence of fraud. I should think 
that every ballot that had an erasure on it would be subject to ques- 
tion, possibly exclusion, not just ballots that had it in other places 
than that of the senatorial candidates, 

Mr. Hannerr. We agreed to the modification as suggested by Mr. 
Adams. It was all right with us the way it was in the first place. 

Mr. Ware. I think that is a question of fact and has to be deter- 
mined in every instance, in any event. 

Mr. Spann. We don’t feel that the prima facie matter, that ought 
to be rejected when there are other races, other than the Senate race. 

Mr. Ware. How do you stand on this now ¢ 

Mr, Apams. With that added amendment, providing the erasures 
appear to have been made by the voter himself and they do not affect 
the—— 

Mr. Ware (interrupting) : 

All ballots containing marks which show sign of erasure, if such erasures affect 
the United States senatorial election and provided, further, that such marks 
appear to have been made by the voter, shall not be counted. 

Is that satisfactory, gentlemen ? 

Mr. Hannerr. O. K. by us. 

Mr. Apams. Yes. 

Mr. Ware. This is No. 25: 

In any precinct where there are more ballots in the ballot box than names 
in the poolbook, the secret numbers on the ballots in such precinct shall be 
examined by the staff representative of the subcommittee to determine which 
are the illegal ballots. Such illegal ballots shall be made available for examina- 
tion by counsel for the contestant and contestee, and shall not be counted. 

Is that satisfactory ? 

Mr. Hannerrt. That is satisfactory with us. 

Mr. Apams. Yes; that is agreeable. 

Mr. Ware. Let’s have this signed. You have a copy of this stipu- 
lation that was 10: 

In any matter in which either the contestant or contestee desires to present 
evidence, such evidence shall be in the form of a sworn affidavit to be presented 
to the staff of the subcommittee, the affidavits shall be acknowledged by any 
person authorized to take oaths in the State of New Mexico or the United States. 
An extra copy shall be made for service on the adverse party by the staff. 


Is that satisfactory, gentlemen ? 

Mr. Hannerr. Yes. 

Mr. Spann. What is the number? 

Mr. Ware. This is a new one that we presented. This would be 
27, probably. Is that satisfactory ? 

Mr. Spann. Yes. 

Mr. Montoya. That service that you are talking about, by the staff. 
That contempl: ites immediate service, once the filing is made, so there 
wouldn’t be any misunderstanding ? 

Mr. Ware. That is right. When an objection comes up on a ballot, 
let’s say a registration, ‘it is determined to be an unregistered voter, 
then in that event you, for instance, may go out and find this person 
and find that actually there is a mistake here. You would file an 
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aflidavit to that effect, signed by the party. We would be given 2 
copies, | copy for our files and 1 copy we would serve on the Hurley 
people. 

Mr. MONTOYA. Does that contemplate that the service would be 
contemporaneous with the filing with the committee? Is that correct ? 

Mr. Ware. That isright. Here is another one, No. 26: 

Any mistake on the ballots as to other candidates, not affecting the United 
States senate race, Shall not be considered in the recount unless such marks 
constitute a distinguishing mark, or result in a mutilated ballot. 

Mr. Spann. M iv we havea copy of that ? 

Mr. Ware. You don’t have a copy ? 

Mr. Spann. Didn't we agree to the original 26? 

Mr. Monroya. We did, but they didn't. 

Mr. Ware. Can we reach an agreement on 262 Is that agreeable, 
Mr. Adams / 

Mr. Apams. Yes: this is all right. 

Mr. Spann. That is fine as far as it goes. I am wondering about 


‘ 


a situation where somebody has, where he writes <i like Ike.” Have 
we reached a point where we are going to toss out ballots like that 
as mutilated ballots, or does that come under further discussion ? 

Mr. Ware. Further discussion. I think we can say, as far as muti- 
lated ballots, it is a question of fact under the circumstances as to 
whether the ballot 1s mutilated. That would be very difficult to lay 
down hard and fast rules as to what is meant exactly by mutilation 
or distinguishing mark. 

Mr. SPANN. I believe that one is all right. 

Mr. Ware. In addition to that we have the other stipulation that 
was changed: 

All ballots containing marks which show signs of erasure, if such erasures 
affect the United States senatorial race, and provided further, that such marks 
appear to be made by the voter, shall not be counted 

Mr. Apams. Is it such marks or such erasures ? 

Mr. Ware. We will have that changed from marks to erasures. Off 
the record for a minute. 

(Discussion off the record. ) 

Mr. Ware. We again have the changed stipulation : 

All ballots containing marks which show signs of erasure, if such erasure 
affects the United States senatorial election, provided further, that if such 
erasures appear to have been made by the voter, shall not be counted. 

Is that agreeable ? 

Mr. Hannerr. That is all right. 

Mr. Ware. All right. Have this signed. 

Mir. Hannerr. I think it would be a good idea if we can have the 
stipulations numbered and if your staff would index them. It would 
facilitate our use of them. 

Mr. Ware. I might say this, that we will have for the recount a 
complete recount manual which will contain all the stipulations, all 
the rules of the recount. that may be adopted by the. subcommittee. 
It will contain the procedures to be followed in the recount. You 
will all be furnished with copies of that, as many copies as you so 
desire so that all your people will have copies of it. 

Mr. Hannertr. If it is indexed it will save a lot of trouble. 

Mr. Ware. Yes: it will be indexed. 
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Mr. Spann. Could we have our copies signed by Mr. Adams and 
yourself ¢ 

Mr. Warr. Certainly. 

Mr. Apams. There is one matter I would like to talk over with 
( ounsel. ( ould we Pass on to somet hinge else and during a recess could 
we cliscuss it 4 

Mr. Ware. We are waiting for Governor Hannett right now. Sup- 
pose we have a 5-minute recess right now. 

( Recess. ) 

Mr. Ware. I would like to discuss this first page and read it to you. 
This is the first page that will be attached to the stipulations : 

At tripartite conferences held on April 27, 1958, May 1, 1955, May 7, 1955, and 
May 11, 1953, between chief counsel and staff members of the United States 
Senate Subcommittee on Privileges and Elections, hereinafter referred to as the 
subcommittee, and duly authorized counsel for the Honorable Patrick J. Hurley 
and the Honorable Senator Dennis Chavez, hereinafter referred to as the con 
testant and the contestee, respectively : 

It is hereby stipulated and agreed by and between the undersigned, duly author- 
ized general counsel for the contestant and contestee, respectively, that the agree- 
ments attached hereto shall be binding upon both said contestant and contestee 
in the matter of the recount of the ballots cast in the 1952 general election for 
the office of United States Senator, ordered by the subcommittee from the date 
approved by said subcommittee. 

Is that satisfactory, gentlemen ? 

Mr. Apams. Yes. 

Mr. Ware. We deleted therefrom the portions about it being bind- 
ing prior to the approval by the subcommittee and signature of the 
chief counsel. 

Mr. Hannerr. What happens if the subcommittee doesn’t approve 
it ¢ 

Mr. Warr. Pardon? 

Mr. Hannerrt. Is this the approval of the subcommittee by your 
signature ? 

Mr. Ware. No, the approval of the subcommittee will be signed by 
Senator Barrett at the bottom. 

Mr. Hannerr. Does that mean we will go ahead with the recount 
prior to his signature ? 

Mr. Ware. No, sir. 

Mr. Hannerr. Well, that is satisfactory with us, then. 

Mr. Warr. May I ask at this time, are there any other proposed 
stipulations? Governor Hannett ? 

Mr. Hannetr. Not at this time that occurs to us. 

Mr. Ware. Mr. Adams? 

Mr. Apams. I had some proposals this morning, but I don’t know 
whether they are covered by these latest stipulations or not. I couldn’t 
compare them. 

Mr. Ware. I would like to diseuss at this time the recount proce- 
dures. You were sent an outline of 6 pages containing a rough sketch 
of the proposed recount procedures. We reviewed them, I believe, at 
either the first or second conference. I believe you have all had 
time to study these over and you may have some very definite 
ideas about them. We would like to have your ideas at this time. I 
would like to say, however, that these proposals are still under study 
and revision by the staff and that we have, ourselves, certain very 
definite ideas about this procedure from studying recount procedures 
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used by the Senate in other cases and by the House. These are far 
from the final draft. We will have for your consideration and for the 
consideration of the subcommittee, within probably 5 or 6 days, a 
completed recount manual. 

Mr. Hannerr (interrupting). Pardon me. 

Mr. Ware. Surely. 

Mr. Hannerr. We sent a letter to Senator Barrett and mailed you 
a copy of our objections 

Mr. WARE. J have those. I would like to correct on the record, 
(sovernor, you have a statement on page 3 of your letter that: “Mr. 
Ware has announced that the press will not be permitted to be present 
at the recount.” I believe that the record will show that I did not say 
that, but said that it would have to be approved by the committee. 

Mr. Hannerr. I think that is probably true, but you have in here 
that no one will know what the results are. 

Mr. Ware. That will be a matter of policy that the committee itself 
will decide. You have to present that to the subcommittee and have 
them make a decision about that particular matter. I could say this: 
That the press certainly will not be excluded, but as to what liberties 
the press will be allo wed in the recount would be up to the committee. 
The committee might decide in certain parts of the recount that it 
would be unfair to the parties, or the people themselves. In the best 
interest of the people they would prefer to have the press eliminated. 
In other words, maybe a person would not like to have known, have his 
friends and acquaintances know, how he voted, or the fact that he was 
considered an unregistered voter or illegally registered, or something 
to that effect. All these things are grave matters and matters of high 
policy and will be given great consideration by the committee. I can 


assure you that the committee will very de finitely discuss those matters 
in relation to the press. Would you like to say anything about it 


further it this time, Governor ? 

Mr. Hannerr. Nothing further. I can’t conceive of any situation 
except where the staff was sorting through the ballots to get out the 
unregistered votes. They are the illegal votes. We have already 
agreed that only the staff will look at those ballots. 

Mr. Ware. Yes. 

Mr. Hannerr. I could see no reason why, at the end of the count in 
each precinct, why an official copy of the count shouldn’t be given to 
the press and to counsel on each side. 

Mr. Ware. Those will all be taken up with the subcommittee with 
their approval. Mr. Adams, do you have anything to say in relation 
to that particular item? 

Mr. Apams. No, I have nothing to say about it. 

Mr. Ware. As to item No. 5 of your letter, Governor, you state: 

Counsel for the respective parties are making a good-faith effort to stipulate as 
to many of the procedural problems. We feel that in each instance where counsel 


for the parties are unable to agree, your committee should pass on what should 
then be before the recount is actually started. 


I would like to say that the committee, in instructing me to hold 
these conferences in Albuquerque between counsel, had that in mind 
that they would, of course, approve the procedures and the rules, and 
the stipulations, and so forth, as adopted. Those that could not be 
agreed on, that they would make every effort to lay down the rules, 
wherever possible, ahead of time. Of course, there may be some in- 
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stances that none of us can preconceive the situations that will develop 
and as we go along from time to time, undoubtedly will have to hold 
meetings of counsel and try to work them out If we can’t work them 
out the committee will have to be informed and try to come to some 
agreement immediately and lay down the rules. As to the rules of 
recount approved by the subcommittee, that is what we are working on 
now, so that it is impossible to furnish you with a copy of those until 
we have completed them. Part of it will be the stipulations so, there- 
fore, it is impossible at this time, to give you those. 

Subdivision (e) of paragraph 2: 

Insure that all recount tally figures are withheld from all parties and others 
until ordered to disclose these figures by the subcommittee. These figures to be 
released only in the presence of counsel for both parties. 

On this particular point, here again I feel that is a matter of 
policy as far as the subcommittee is Se releasing of those 
figures. I think we discussed that before and it was agreed that un- 
official figures could be obtained by both comin But, as far as the 
official releases are concerned, that would be definitely up to the sub- 
committee to release the figures. 

Mr. Hannerr. I understood you to say that we could take our own 
unofficial figures, but would not have release to the official figures. It 
seems to me when it is time to argue this before the committee or the 
Senate, each side should have a complete tabulation and comments of 
counsel so that in all fairness—you would lose a record of this size 
unless you have a tabulation as you go along. 

Mr. Warr. By the time this comes to the Senate floor. if it does come 
to the Senate floor, the subcommittee reports will be completely 
reprinted with all letters and exhibits placed therein so that everyone 
will have the official figures and all the reports of the subcommittee 
will be contained therein. 

As far as releasing, I still feel that again it is a matter of policy 
and, of course, we are going to present to the subcommittee all of 
your arguments with re lation to all these proceedings, including this 
point. So again I feel that the subcommittee will pass on the advis- 
ability of releasing the official figures and when they will be released. 
They have not laid down any policy on this point. It has not been 
considered by them at this time. M: any of these things are still in 
the formative stages and necessarily no decision has been made. 

Your next objection in subdivision (f) of the same paragraph: 

“Make the final determination as to the rights of any voter, subject to the 
objections of the parties, as herein provided.” We fee] that this should not be 
lett in the hands of a single individual, but that a transcript of any and all 
evidence bearing on the question should be made, together with a transcript 
of the parties’ objections and the decision as finally made, and the basis there- 
for, and that this transcript be furnished to the Senate committee, and that 
a decision of the Senate should be final. 

I can assure you that is exactly what will be done. That your 
objections will be noted on tally sheets and on records to be attached 
to the tally sheets, and thereby the Senate is going to be the final judge. 
As I said before, it is the duty of the subcommittee, acting through 
their own individual action and through the staff, merely to gather 
facts. You may note your objections and note all the facts in the e: ase, 
and present that in the form of a report which will be considered not 
only by the subcommittee and not only by the Committee on Rules 
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and Administration, but the entire Senate of the United States will 
pass upon it. 

The next objec tion is under paragraph B, entitled “The Director of 
the Recount,” subparagraph 2: (Duties), subdivision (e) : 

It is provided that the director of the recount may “withhold any of the ballot 
boxes from the counting judges that he deems advisable.” We object to this 
as being arbitrary and placing in the hands of the recount director the right to 
exclude any ballot box that we might want recounted in the interest of our client. 

May TI say that this provision, of course, needs explaining. The 
reason for that is this. In the event that the director of the recount, 
or myself, or any of the staff concludes that this ballot box has been 
tampered with, or there is some eood evidence of fraud, we might 

ant to hold that ballot box aside for the time being, until we can get 
coun e] from each side there an then in the presence of counsel eX- 
amine the ballot box to determine whether or not there has been any 
fraud there before the counting of the ballots takes place. In othe r 
words, it might be necessary in some instances to examine those by 
people who would be more expert in it, such as the attorney, r: ather 
than turning it over to the « ‘ounting judges. 

Mr. Hannerr. If clarified to that extent, we have no objections. 

Mr. Ware. That was the purpose of that. 

Mr. Hannerr. We would like to have that spe ‘led out. 

Mr. Ware. It will be spelled out. This is just a skeleton outline. 
When in final form it will probably run into a hundred pages or 
better, or maybe 200 pages. 

Subdivision (g) of the same paragraph reads: 

Order any person from the counting floor for cause. 

You state that: 

We do not believe that such power should be vested in any person in the 
absence of a definition of what is ‘“‘cause.”’ 

There again, it is one of those things. I feel it is a matter of discre- 
tion in each individual case. To de fine what “cause” is, is very diffi- 
cult. In other words, if we had any fis ticuffs in there it would, of 
course, necessitate removal. There might be other grounds for re- 
moval. I might say this to both parties in this connection: That in 
examining the records of other recounts, the subcommittee staff, the 
man in charge of the recount has been given authority, not only to 
remove for cause such as misconduct, but also for incompetency 
where they felt that a certain individual was not competent to do the 
job and for that reason they were removed from the staff. In other 
words, it should be understood at the outset that all employees recom- 
mended for staff work in this recount to represent each side are, of 
course, employees of the United States Senate and must comply with 
the rules and regulations of the Senate in relation to their employment. 
Chey are subject to discipline by the person in charge of the staff. 
Any further clarification on that, Governor ? 

Mr. Hannerr. I think that covers it all right. 

Mr. Ware. Under paragraph C, entitled “General Counsel for 
Parties,” subdivision (3) of subparagraph 2-a 


After a stipulation has been signed and approved it shall be irrevocable. We 
believe that by agreement of counsel, if some part of the stipulation is found 
unworkable it should no longer be binding. 
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I feel that your general proposition, your major premise is true. 
I would say, as a pr actical proposition, that would be done if the 
stipulation is found to be unworkable and counsel for each side agrees 
to it, and it is approved by the committee that the stipulation would 
be changed but what we had reference to was where a stipulation was 
not agreed to by both sides, and where one side wanted to remove the 
stipulation. I think we all agree in that event they should not be 
allowed to do it. Is that satisfactory ? 

Mr. Hannerr. I think so. 

Mr. Ware. Subparagraph 4 of paragraph D reads: 

Disputed ballots shall be referred to the subcommittee staff representatives 
who shall judge the disputed ballots. However, the counting judges may file 
objections and appeal his decision to the director, as herein provided. 

You Say: 

We object to this provision unless it is also provided that an appeal may be 
taken to the Senate. 

I would like to say that I felt it was hardly worth mentioning, that 
all of these matters would be referred to the Senate and the subcom- 
mittee itself will judge it. Will judge these matters and possibly 
examine the ballots themselves in many, many instances. In the final 
analysis the entire Senate of the United States will judge the ballots. 
Of course, it is impractical for the entire Senate to examine the bal- 
lots. It must be done by their representatives. 

Under paragraph E, entitled “Staff Representative,’ subdivision 
(3) of paragraph 2-h 

Examine the secret number to determine the genuineness of the ballot, or 
for any other purpose which he deems necessary. 

Mr. Hannerr. I think we have covered that by stipulation this 
morning. 

Mr. Ware. Paragraph F, entitled “Chief Tally Clerk,” subdivision 
(c) of subparagraph 

Maintain an office separate and apart from the counting room. Tally sheet 
totals shall be confidential until released by chief counsel, as herein provided. 

I think also that the objection to that has also been covered in the 
discussion; that it is a matter for committee decision, and they will 
have to pass on the advisability of conducting it in this way or releas- 
ing the figures, however else they desire to handle it. 

Under the heading “Determination of Qualifications of Voters,” 
paragraph 1: 

Director OF RecountT.—Responsible for insuring that the determination is 
made in accordance with the rules of recount approved by the subcommittee. 
The fact that you do not have copies of the rules, I think it has been 
explained to you that we are still working on those. That is part 
of the stipulations. 

Of course, in your next objection about the director of the recount, 
determination of disputes—as far as ballots are concerned, that you 
object it should be done by the Senate. As I have stated, that rule 
will definitely be changed. We are merely gathering facts and deter- 
mining some classification. That applies to the next objection also, 
about the appeal to the Senate. 

I think your next objection in relation to determination of other 
qualified voters about the presentation of evidence, I think we have 
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covered that by a stipulation that we will present evidence through 


the use of affidavits. The next objection is also appealable to the 
Senate. I think we have covered that. 

Your next suggestion in relation to no voting booths, of course, 
this is in the possession of the Senate, or the subcommittee rather, 


and that is a determination they will have to make, I believe. 

Mr. Hannerr. What is in their possession / 

Mr. Ware. Pardon ¢ 

Mr. Hannerr. What is in their possession ¢ 

Mr. Ware. This letter, Governor. You have sent copies of the 
letter to Senators Potter, Hennings, and Barrett. I believe that is 
somet hing they will consider themselves. 

Are there any further suggestions in regard to recount procedures? 

Mr. Hannerr. We have none. 

Mr. Apams. I think not, at this time. I believe the subject has 
been pretty well covered. 

Mr. Ware. Governor, do you have any further suggestions, or ideas 
about the recount procedure, or anything ¢ 

Mr. Hannerr. Nothing at this time. 

Mr. Ware. I would like to make an appeal to you gentlemen. I 
don’t believe it is advisable to hold another conference until we have 
formulated very definite plans in regard to recount procedure. There- 
fore, in the interval, if you have any additional stipulations that 
you would like to offer for consideration, or if you have any additional 
procedures that you feel should be followed or ideas about the recount, 
we would appreciate either a letter or you are invited to our staff 
oflices at any time you so desire, or we would be pleased to call at 
either of your offices to discuss the matter, and to see if it could be 
worked out. 

Mr. Hannetr. Have we stipulated, or is there anything in the 
record concerning ballots marked by pencil ¢ 

Mr. Ware. The last time that was discussed I believe you were 
diametrically opposed to each other. I feel that further discussion 
of it would result in your being further apart than you were before. 
So, I would like to recommend that we refer that to the committee 
for decision. 

Mr. Hannerrt. I assume that we have a scientific definition of the 
word “indelible,” for instance ? 

Mr. Ware. I don’t believe we arrived at any at the prior conferences. 

Mr. Hannerr. I mean it has never been discussed. I look at my 
dictionary and I notice a paragraph that says: “Using the word 
‘indelible’ in a quotation” as an illustration says, “He wasn’t endowed 
with indelible power from above.” I just wonder where we are 
going to get with the word “indelible.” I have talked with a man 
that 1s supposed to know something about lead pencils. He says that 
all pencils are indelible except crayon pencils. That is, the mark, 
if you make enough pressure with the lead pencil to make a mark, 
even if the lead is erased, the impression of the pencil is indelibly 
fixed. So, I thought some consideration, some thought might be 
given to that during recess. 

Mr. Ware. I feel that your two positions in relation to pencil bal- 
lots, the use of pencils, is sufficiently expressed upon the record. I 
don’t believe it necessitates any further discussion of that point un- 
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less we have some new and different ideas, or someone wants to agree 
with someone in relation to pencil ballots 

Mr. Hannerr. I notice that Senator Anderson said in the Congres 
sional Record that he and his family voted with lead pencils. | 

Mr. Apams. That doesn’t make it legal. 

Mr. Hannerr. No, but it is rather significant that it is generally 
practiced. I would venture to say that General Hurley did, too, if 
his ballot were examined. 

Mr. Apams. If he did he hasn’t admitted it. 

Mr. Ware. Just one question, does anyone have an idea about what 
the legislature meant when they said “indelible pencils”? The statute 
provides for the use of indelible pencils. What did they mean / 

Mr. Apams. I think they meant just what they said. I don’t think 
there is too much doubt in the minds of the average person as to what 
un indelible pencil is. I think anyone going into a stationery store 
and ordering an indelible pencil would have no difficulty in getting 
one. Everybody knows what they are. 

Mr. ilannetrt. It is not as simple as that. 

Mr. Apams. It can be made complex. I think you have to stretch 
your imagination to do it. 

Mr. Ware. Are there any other matters for discussion? I think 
we can say that we now adjourn the conferences temporarily until 
further notice, until we have more definite rules formulated. I hope 
that you can keep yourselves available for another meeting sometime 
toward either the end of this week, Friday, or Monday. 

Mr. Apams. I may be involved in an injury case the end of this 
week. I have one set for Wednesday, which will probably last 3 or 4 
days unless it is settled. I don’t anticipate it. As far as next Monday, 
I think I will be available then. 

Mr. Hannetr. I have a case set for sometime in June, no date is 
fixed. Other than that I have cleared the decks. 

Mr. Ware. One other thing; I would like to mention that we would 
like to get started as soon as possible examining registration records. 
However, I will have to discuss the matter first with the committee. 
AS soon as that has been done I would like to call upon each of you 
gentlemen for your respective emp loyees to be registration examiners. 
That possibly may be by Monday. 

Mr. Hannerr. I don’t recall how many registration examiners. 

Mr. Ware. Four. 

Mr. Hannertr. We are to supply four ? 

Mr. Monroya. Would any definite rules be set up or are you going 
to have to wait for the publication of the manual ¢ 

Mr. Ware. We are going to try and get that out first. 

Mr. Monroya. Before the actual mechanics of ex: mining the reg 
istration records begins we would like to see what the procedure is 
that is going to be followed. 

Mr. Ware. As soon as we have it completed I would like to have 
the privilege of calling upon you gentlemen individually and going 
over the procedures with you. I feel at that time we will probably 
agree. I think the basic stipulations in regard to registration exam- 
ination hs ave already been made. Is that agreeable, Mr. Adams? 

Mr. Apams. Yes, that is agreeable. 

Mr. Ware. The meeting stands adjourned until further notice. 
(Whereupon, meeting was adjourned. ) 
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WEDNESDAY, MAY 27, 1953 


UNITED STATES SENATE 
SuBCcOM MITTEE ON PRIVILEGES AND ELECTIONS OF THE 
COMMITTEE ON RuLEs AND ADMINISTRATION, 
A lbuque rque, N. Mex. 


The subcommittee met, pursuant to call, at 1:30 p. m., in the 
Federal courtroom, Federal Building, Albuquerque, N. Mex., Senator 
Frank A. Barrett (chairman), presiding. 

Present: Senators Frank A. Barrett, Charles E. Potter, Thomas C. 
Hennings, Jr. 

Also present: Wellford H. Ware, chief counsel, Subcommittee on 
Privileges and Elections; R. F. Deacon Arledge, judicial judge, second 
judicial district, Bernalillo County, N. Mex.; Mae Cleghorn, county 
clerk, county of Bernalillo, N. Mex.; Arturo G. Ortega; Phillip H. 
Dunleavy; David R. Gallagher; Paul Tackett, district attorney, second 
judicial district, Albuquerque, N. Mex.; Richard Robinson, attorney 
general, State of New Mexico; and Clyde C. McCollough and Walter 
R. Kagel, assistant attorneys general, State of New Mexico. 

Senator Barrerr. Let the record show that Senator Charles E. 
Potter, Senator Thomas C. Hennings, Jr., and Senator Frank Barrett, 
being all of the members of the Senate Subcommittee on Privileges 
and Elections, are in attendance at the meeting called for this date. 
The purpose of this meeting is to receive the return on the subpena 
duces tecum served upon Hon. R. F. Deacon Arledge, district judge 
of the second judicial district, and Mrs. Mae Cleghorn, county clerk, 
Bernalillo County, N. Mex. 

If Judge Arledge is here, if he will designate his attorneys, we will 
insert them in the record at this time, and enter their names at this 
point. 

Mr. Orreca. Mr. Chairman, Judge Arledge expresses his regrets 
that he was unable to be here and he has designated us as his attorneys, 
with full power of attorney to act for him. My name is Arturo G. 
Ortega, the other counsel are Mr. Philip H. Dunleavy and Mr. David 
R. Gallagher. 

Senator Barrerr. Mrs. Mae Cleghorn, whom have you designated 
as your attorney ¢ 

Mr. Tacxerr. I am Paul Tackett. I have accompanied Mrs. Cleg- 
horn as her attorney. Iam the district attorney of the second judicial 
district. 

Senator Barrerr. I am glad to hear from you attorneys at this time 
in response to the subpena served upon your clients. Do you want to 
take the stand first, Mr. Tackett ? 

15 
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Mr. Tacxerr. Mr. Chairman and gentlemen of the committee, on 
behalf of Mrs. Mae Cleghorn, county clerk of Bernalillo County, N. 
Mex., in response to the two subpenas that were served upon the county 
clerk and, as the result of an informal meeting held by this subcom- 
mittee this morning, certain stipulations were entered into so far as 
the Bernalillo ¢ ounty clerk is concerned. 

Does the committee desire that I read into the record, for the purpose 
of the record, the stipulation so far as the Bernalillo County clerk is 
concerned, or would you prefer that the committee just approve the 
stipulation ¢ 

Senator Barrerr. It might be well for you to read it into the record 
at this point. 

Mr. Tacxerr. Would the committee desire that I omit the portions 
of the stipulation that do not affect the county clerk ? 

Senator Barretr. Read the entire stipulation. 

Mr. Tackett read the stipulation as follows: 


ii agreed by and between Wellford H. Ware, chief counsel for 

m Privileges and Elections of the Committee on Rules and 

the United States Senate, and by and between the attorney 

‘tate of New Mexico, by Clyde C. MeCollough and Walter R. 

Kagel, assistant attorneys general, appearing in behalf of the attorney general, 

ind by and between Paul Tackett, district attorney, second judicial district, State 

of New Mexico, representing Mrs. Mae Cleghorn, county clerk for the county of 

Bernalillo, N. Mex., and P. H. Dunleavy, David R. Gallagher, and Arturo G. 

Ortega, counsel appearing for and representing R. F. Deacon Arledge, district 
judge, second judicial district, State of New Mexico, as follows: 

1. Mrs. Mae Cleghorn, county clerk of Bernalillo County, State of New Mexico, 
shall turn over the key to the ballot boxes presently in her possession to chief 
counsel of the subcommittee, Wellford H. Ware, and shall turn over the bal'ots 
and ballot boxes used in the 1952 general election held in Bernalillo County, 
N. Mex., on November 4, 1952, together with the poll books, tally sheets or tally 
books, canvass sheets, used in said election in said county in her possession to 
Wellford H. Ware, chief counsel of the subcommittee. 

2. The attorney general shall file a petition in the Supreme Court of the State 
of New Mexico requesting the supreme court in the exercise of its superintending 
power over district courts of the State of New Mexico to appoint a representative 
who shall take custody of the keys presently in the custody of R. F. Deacon 
Arledge, district judge of the second district judicial district, State of New 
Mexico, and the keys in the possession of each of the judges for each of the 
judicial districts in the State of New Mexico, and said supreme court shall be 
requested to name a person or persons to act as representative of each of said 
judges throughout the State at the time of the opening of each ballot box and said 
person or persons shall keep custody of the keys of each ballot box throughout the 
State at all times and shall remain available at all times to any action taken by 
the subcommittee in the use of said keys in the opening of said ballot boxes and, 
said representative designated by the supreme court shall remain present at all 
times during the counting of said ballots and shall act as the observer in behalf of 
each district judge and each county clerk and each district attorney in the State 
of New Mexico for the primary purpose of establishing the continuity of said 
ballots and ballot boxes used in the 1952 general election held in the counties of 
the State of New Mexico on November 4, 1952, together with the pollbooks, tally 
sheets or tally books, canvass sheets, used in said election in said counties. 


. 


At this point, Mr. Tackett suggested, and the subcommittee con- 
curred, that in two places the word “each ballot box” should be changed 
to read “all ballot boxes.” 

Mr. Tackett, continuing: 


5. It is further agreed that the attorney general will advise all district at- 
torneys of this procedure, as set forth in paragraph 2 herein, and request them 
to advise the various county clerks in their jurisdiction to turn over the ballots 
and ballot boxes used in the 1952 general election held in the counties of the 
State of New Mexico, on November 4, 1952, together with the pollbooks, tally 
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sheets or tally books, canvass sheets, used in said election in the various counties, 
in the manner heretofore stipulated in paragraph 1, regarding the county clerk 
of Bernalillo County, N. Mex. 

4. The representative designated by the acting chief justice of the Supreme 
Court of New Mexico shall, in cooperation with Wellford H. Ware, cause the bal- 
lots and ballot boxes used in the 1952 general election held in the counties of the 
State of New Mexico, on November 4, 1952, together with the pollbooks, tally 
sheets or tally books, canvass sheets, used in said election to be safely locked dur- 
ing the time they are not in use. 

5. The said R. F. Deacon Arledge, district judge, second judicial district, 
State of New Mexico, hereby agrees and consents to the procedure herein outlined 
and shall surrender the keys now in his possession to the ballot boxes in the 
county of Bernalillo, N. Mex., and the countries of Valencia and Sandoval, N. Mex. ; 
as necessary, to the person designated by the acting chief justice of the Supreme 
Court of New Mexico to act as custodian as hereinbefore described. 

6. Counsel for the respective parties in this agreement understand and agree 
that the aforesaid action shall be subject to the approval of the subcommittee 
upon the designation by the acting chief justice of the Supreme Court of New 
Mexico of the representative to carry out the duties hereinbefore described. 

7. It is understood and agreed that the person designated by the acting chief 
justice of the Supreme Court of New Mexico that be paid by the subcommittee 
on the basis of $5,200 per annum, and such other allowance as he may be en- 
titled to under the rules of the United States Senate. 

8. It is further understood and agreed between the parties that the ballots 
and ballot boxes used in the 1952 general election held in the counties of the 
State of New Mexico, on November 4, 1952, together with the pollbooks, tally 
sheets or tally books, canvass sheets, uSed in said election shall be handled and 
possessed by the subcommittee in its investigation in such a manner as not to 
interfere with any election pending in the State of New Mexico, and upon proper 
application they shall be released for use in such election. 

9. In the event it is desired to transport all or any part of the ballots and 
ballot boxes used in the 1952 general election held in the State of New Mexico, 
on November 4, 1952, the pollbooks, tally sheets or tally books, canvass sheets, 
used in said election, outside the State of New Mexico, the representative desig- 
nated by the acting chief justice of the Supreme Court of New Mexico, shall ac- 
company them and be in joint custody in the same manner as hereinbefore 
stated. 

10. It is further agreed that all registration records will be released from im- 
poundment and that the county clerks will be instructed by the subcommittee to 
maintain a complete record for the use of the subcommittee of all changes made 
in said registration records from and after their release from impoundment 
upon request of the subcommittee the duplicate registration records will be 
delivered to the subcommittee together with the list of changes 

11. Transportation of all the election records mentioned herein to the place 
designated by the subcommittee shall be at the expense of said subcommittee, 
including delivery to the subcommittee and return to the respective counties. 

12. This will constitute full compliance with the requirements of the sub- 
penas heretofore issued by the Subcommittee on Privileges and Elections of the 
Committee on Rules and Administration of the United States Senate. 


Senator Barrerr. Are the provisions of this agreement satisfactory 
with your client, Mrs. Cleghorn ? 

Mr. Tacxerr. So far as the county clerk is concerned. Yes, sir; it 
is satisfactory. We are satisfied with the requirements stipulated. 

Senator Barrerr. Mr. Ortega, do you want to be heard on behalf of 
Judge Arledge? 

Mr. Orreea. I will join with Mr. Tackett in the reading of the 
stipulation and, for the record, state that such is agreeable with Judge 
Arledge. 

Senator Barrerr. Mr. McCollough, would you advise the commit- 
tee with reference to the matter of the acting chief justice of the 
supreme court designating someone to represent the various district 
judges and the county clerks throughout the State? 
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Mr. McCotioven. Mr. Chairman, I don’t know whether the mem- 
bers of the committee know it, but the attorney general of the State 
of New Mexico is here this afternoon. I would like to introduce Mr. 
Richard Robinson, the attorney general. 

Mr. Rogrnson. I have been conferring with Acting Chief Justice 
James B. McGhee on this matter and he asked that I call him back. 
He wanted to discuss the procedure outlined with the other justices 
and if it was agreeable to the attorney general’s office, he naturally 
wanted to get the reaction of the supreme court. What he is con- 
cerned with at this time is some other arrangement that would be 
satisfactory to all parties concerned in the event ‘the ac ting chief justice 
himself feels he does not desire to appoint somebody to act in that 
c apac ity. Justice McGhee suggested we agree upon someone, but I 
don’t see how we can without either the Supreme Court’s consent or 
the consent of all the district judges in the State. For that reason, 
1 would like to take time out to call Justice McGhee back to see if he 
can consent to this procedure. 

Senator Barrerr. We will recess for a few minutes and let you 
telephone Judge McGhee. 

(After recess. ) 

Senator Barretr. The committee is called to order. We are ready 
to proceed. Mr. Ortega, come forward, there is one provision in this 
stipulation that I think should be inserted, that is, that Judge Arledge 
will dismiss this order that he has heretofore entered, with reference 
to these ballots and the keys, and so forth. 

Mr. Orreca. Yes. If this stipulation is entered into, I can speak 
for Judge Arledge that this order will be dismissed. 

Senator Barrerr. Now, Attorney General Robinson, are you going 
to speak with reference to this other matter ? 

Mr. Rogrnson. I will inform the committee that I have been unable 
to get in touch with Judge McGhee; however, counsel have suggested 
a temporary solution, which will be presented to the committee. 

Mr. Dunweavy. Since basically this is only so far as Judge Arledge, 
Mrs. Cleghorn, and the district attorney are concerned, it was our 
thought that we add on the following paragraph to this agreement : 

It is understood and agreed that this stipulation insofar as it affects R. F. 
Deacon Arledge, district judge, second judicial district, State of New Mexico, 
and Mae Cleghorn, county clerk, Bernalillo County, N. Mex., and Filomeno Lucero, 
county clerk, Sandoval County, N. Mex., and Ida Otero, county clerk, Valencia 
County, N. Mex., that this agreement shall be final and binding. 

It is further agreed that during the interim herein, that Dale B. Walker, 
attorney at law, Albuquerque, N. Mex., shall receive all keys and ballot boxes 
held by a R. F. Deacon Arledge for the counties of Bernalillo, Sandoval, 
and Valencia, N. Mex., until such time as the Supreme Court of the State of New 
Mexico shall oe a custodian of the keys of all ballot boxes in the State of 
New Mexico, or, until such time as the district judges of the State of New Mexico 
shall agree among themselves upon a person to act in that capacity. 

Mr. Ware. I think that takes care of all of it. 

Mr. Dun eavy. It was suggested that another paragraph be in- 
serted, to this effect : 


If for any reason the Supreme Court of the State of New Mexico shall refuse 
to appoint a custodian of the keys, then each judge in each judicial district of 
the State of New Mexico shall have the authority to designate individually or a 
common custodian of the keys to each of the ballot boxes for the respective 
judicial districts. 
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Senator Porrer. It would be much more desirable if you had just 
one custodian, rather than have each judge designate one. I assume 
if the acting chief justice of the supreme court does not want to desig- 
nate a custodian, then the various district judges will agree, I assume 
by a majority decision, to designate someone to attend in their stead. 

Mr. Roprnson. I think that would be better, Senator. 

Senator Hennrnos. I take it that these suggestions are made as 
alternatives in the order of their desirability. 

Mr. Ropsrnson. That’s right. 

Mr. Ware. For the record, we have amended paragraph 10 of the 
stipulation, as follows: In the next to the last line, after the words 
“registration records” we have inserted the additional words “and 
original precinct records.” 

Senator Barrerr. I am going to call on you gentlemen now and 
ask you if the stipulation that has been presented to this committee, 
as modified by the stipulations that have been dictated into the record, 
is satisfactory with each of you: 

Senator Barrerr. Mr. Ware? 

Mr. Ware. Satisfactory. 

Senator Barrerr. Mr. McCollough ¢ 

Mr. McCotioven. Yes, perfectly satisfactory. 

Senator Barrerr. Mr. Kagel ? 

Mr. Kacen. With one exception that has been agreed to by Mr. 
Ware and myself—in the third line from the bottom of paragraph 10, 
change the word from “request” to “subpena.” 

Senator Barrert. Is it agreeab!e with you, Mr. Ortega? 

Mr. Orreca. Yes, sir. 

Senator Barrerr. Mr. Tackett? 

Mr. Tackerr. Yes, sir; speaking for Mrs. Cleghorn and the two 
other county clerks. 

Senator Barrerr. Mr. Dunleavy ? 

Mr. Dunteavy. Yes, sir. 

Senator Barrerr. Mr. Gallagher ? 

Mr. Gauiacuer. Yes, sir. 

Senator Barretr (continuing). Thank you, very much, gentlemen. 
Now, the motion before this committee is shall we approve the stipu- 
lation, as modified by the agreements dictated into the record ? 

Senator Porrrer. I move the committee approve the stipulation. 

Senator Hennines. I second the motion. 

Senator Barrerr. All in favor say “aye.” 

The motion passed unanimously. 

Senator Barrerr. Gentlemen, please sign the original of this stipu- 
lation. 

(At this point, Senator Hennings, joined by Senator Potter and 
Senator Barrett, expressed appreciation for the fine spirit of coop- 
eration of the officers of the State of New Mexico and their attorneys, 
in this matter.) 


SECOND SESSION 


The subcommittee met, pursuant to call at 2 p. m. in the Federal 
courtroom, Federal Building, Albuquerque, N. Mex., Senator Frank 
A. Barrett (chairman) presiding. 

Present: Senators Frank A. Barrett, Charles E. Potter, and 
Thomas C. Hennings, Jr. 
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Also present: Wellford H. Ware, chief counsel, Subcommittee on 
a rivileges and Elections; Quine y D. Adams, Esq., chief counsel, and 

Carl H. Gilbert, attorneys for the Honorable Patrick J. Hurley, and 
A. T. Hannett, Esq., chief counsel, Everett Grantham, and David 
Chavez, attorneys for the Honorable Dennis Chavez, Senator from 
New Mexico. 

Senator Barrerr. The committee will come to order. 

Judge Har nett, have you and the counsel for General Hurley 
agreed on a different division of time ? 

Mr. Hannerr. No, we have not. 

Senator Henntnos. Mr. Chairman—and if the Governor will bear 
with me a moment—I would like to express, as one member of the 
subcommittee, and if it meets with the approval of the other members 
of the su seceeaiiibteins our appreciation for the fine spirit of coopera- 
tion and courtesy of the officers of the State of New Mexico, and 
the counsel that have represented them here today in reaching their 
agreement by stipulation and simplifying and assisting this subcom- 
mittee in its conduct of its business, and in fulfilling its duties. 

Senator Porrrer. I would like to join with Senator Hennings in 
substance. 

Senator Barrerr. It meets entirely with my approval, and T have 
heretofore told each of the officials that individually, and we will 
let the record show that we are all very appreciative of the manner 
in which we have been treated by all the officials of this State. 

As I understand it, Governor Hannett, you are going to open on 
the motion to file a bill of particulars or the motion to dismiss; which 
is it? 

Mr. Hannerr. The motion to dismiss. 

Senator Barrerr. We will be glad to hear you for 1 hour. You may 
divide the time among your associates any way you like. 

Mr. Hannerr. Am I now to proceed ? 

Senator Barrerr. You may proceed. 

Mr. Hannerr. Mr. Chairman and gentlemen of the committee, I 
assume that you each read the petition filed in this matter by General 
Hurley. The petition seems to me, as a lawyer of some many years 
practice, is what I call a Mother Hubbard pleading. It covers every- 
thing but discloses nothing. There are some 50 to 60 charges as to 
misconduct on the part of officials, failure to comply with the election 
laws in almost every particular. In fact, the pleading obviously 
followed each of the prohibited provisions of the election code slav- 
ishly, with a net result that the pleading fails to mention a single 
illegal vote that was cast, fails to mention a single precinct in which 
an illegal vote was cast, fails to mention a single county in which an 
illegal vote was cast, fails to mention a single election official or other 
person who was guilty of any misconduct. 

Now, under our statute contest, quoting from the statute, it 
provides— 


The notice shall specify the grounds upon which the claim of the contestant 
is based, and if he claims that illegal votes have been cast or counted for the 
contestee, he must specify the name of each person whose vote was so illegally 
east or counted, the precinct or election district where he voted, and the facts 
showing such illegality: 


That is section 56-604 of the New Mexico Statutes Annotated. 
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Our supreme court has passed upon that statute in the case of 
Trujillo v. Trujillo, and has said: 


Before an election contest can impose upon contestee as a candidate of dominate 
political party having majority representation upon board of election officials 
the duty to prove that no fraud, intimidation, coercion, or undue influence was 
adverted by election officials, and that secrecy and purity of ballot were safe- 
guarded and no intentional evasion of the substantial legal requirements made, 
contestant must make a prima facie showing that the election officials failed to 
comply substantially with election code in specified particulars, first by alleging 
specific facts and then by furnishing proof where facts alleged are properly 
denied. 

[t should be obvious to all, however, that before this favored position is to be 
achieved by a contestant, he must make a prima facie showing prerequisite to its 
enjoyment, first, by alleging the specific facts which alone entitle him to it, and, 
then, furnishing proof thereof where such facts are properly denied. Certainly 
the first condition is not to be fulfilled by opening the election code on the portion 
thereof entitled “Instructions to Election Officers”—and citing the section of the 
statute—and copying slavishly, almost paragraph by paragraph in the form of 
allegations, the language of the statute, without alleging a single specific fact 
constituting the noncompliance charged against the election officials in the form 
of conclusions of the pleader. 

That is exactly what was done here. 

Now, in a very—our supreme court quotes in the Trujillo case from 
the case of Otjen v. Kerr, an Oklahoma case which is a masterpiece of 
law upon this subject. And it reviews the authorities and text writers 
to the court. That was a case in which the present distinguished 
Senator from Oklahoma, Senator Kerr, was a candidate for governor. 
The supreme court said: 

Would it seem reasonable that Mr. Kerr should be expected, upon hearing, to 
produce witnesses from every precinct in the State to meet plaintiff in error’s 
proof as relates to some one or more of the many general charges based only 
upon conclusions and which admittedly are not intended to apply equally to all 
the precincts in the State? 

Among the authorities quoted by the Supreme Court of Oklahoma 
in that case is the case from the Supreme Court of Oregon, and Mc- 
Crary on Elections, which is a recognized authority wherever elections 
are considered. 

[ am not going to be tedious by reading further authorities. I 
think any lawyer would be ready to agree with me that in any court 
that petition could not stand up in the face of a certificate of election. 

Now, on the—recently I received a letter from the distinguished 
chairman of this committee, Senator Barrett, under date of May 12. 
And I quote in part: 

In your motion to dismiss you challenge the petition of the contestant as 
defective in form and sufficiency. I have pointed out above the subcommittee 
may make investigation either upon complaint or its own motion. Therefore, 
the petition is of little significance, except as to its informative nature. 

And in the instant matter the subcommittee decision to recount the ballots and 
conduct a further investigation was based upon the results of the investigation 
conducted by the staff, and not upon the basis of the petition filed by the con- 
testant. 

The subcommittee is interested only in the substantive evidence produced 
objectively. It has never accepted allegations, as such, as a basis for com- 
mittee decision: but rather employs professional staffs of attorneys and in- 
vestigators to obtain the facts upon which the members may base their decision, 
after adequate discussion and consideration. 

Now, if that is the final ultimate and conclusive determination of 
this committee, that the petition is to be pushed aside, I think per- 
haps we are wasting our time in arguing a motion to dismiss it. How- 
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ever, if the petition is not to be considered, if we are not to have a bill 
of partic ulars, then what are we, contestee’ s attorneys, faced with? 

A report made by this committee’s staff, and we have been informed 
that we will never be permitted to see any of the contents of that 
report—In other words, if the petition is used, then we are being 
tried on a secret report, or we are coming in before this committee not 
knowing what precincts misconduct has been committed in. We are 
pursuing a very blind course. 

Now, this is not official, but you, Mr. Chairman, have been quoted 
in the press as saying, 

Senator Barretr. Just a moment, Governor. I don’t think we'll 
go into any statements in the press in this hearing, if you don’t mind. 

Mr. Hannerr. Very well. I will cheerfully abide by it. But, as 
1 understood it— 

Senator Barrett. I think if you will just confine it to the arguments 
in the case and leave the press out of it—— 

Mr. Hannerr. Let me assume, then, for the purpose of this argu- 
ment, that the basis of the committee decision to make a recount in- 
cluded the following reasons: Failure to supply voting booths in many 
places, failure of election officials to observe the laws relating to elec- 
tion procedure, as of illegal practices by election officials and others 
and coercion and intimidation of certain voters. 

Now, a recount will not touch any of those matters. And a recount 
will, as I see it, simply be a rehashing of all—rather going over—all 
the ballots, and let’s assume for the sake of argument—I understand 
we are starting out with Bernalillo County—if this committee is to 
rule that the failure to furnish voting booths is fatal to the election 
in any precince in the State, then we’re going to be confronted with 
this situation. In this county, in 33 precincts of this county, all 
of which were carried by a large majority by General Hurley, the 
laws, if they are strictly construed, literally construed, would “elim- 
inate each and all of those ballot boxes. We have a statute that 
provides that where the election machinery is controlled by a politic: al 
party, a majority of the board of county commissioners—in this 
county—if you please, who appoints the judges and clerks of the 
election, who is charged with the duty of supplying ballot boxes and 
booths and necessary paraphernalia, that in the event the laws in 
respect thereto are openly and fraudulently violated, then the burden 
is upon the contestant by reason of the fact that the members of his 
political party control the situation, and the ap pointment of election 
oflicials; and the burden is upon him to show as a prima facie matter 
that the violations of the election laws were not consciously and in- 
tentionally disregarded, in this county. 

In the 33 precincts I spoke of the law was—where Mr. Hurley 

carried by very enormous majority—the following statutes were, as 
1 understand it, and we expect to be able to prove it, the following 
statutes were openly violated: The county commissioners are required, 
and the law is mandatory, to furnish a voting booth for each 125 
registered voters. In precinct 33D of Bernalillo County there was 
cast a total of 1.227 votes. And there was only six voting booths in 
that precinct.’ We will have no difficulty in proving beyond per- 
adventure of a doubt, given an opportunity, that the law requiring 
voters to vote within a booth was generally if not totally disregarded. 


assigning as the reasons—— 
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The law also provides that the county commissioners shall furnish 

booths or compartments. Now, it might be interesting to consider 
a definition, a dictionary definition, of the word “compartment.” 
Funk & Wagnall’s New Practical Standard Dictionary defines the 
word “compartment” as “one of the parts into which an enclosed sp ace 
is subdivided by lines or partitions; any separate section or chamber ; 
ag. F.4" 
The statute also provides that the election shall be held in school- 
houses or other public buildings where possible; and requires the 
school authorities to have a legal holiday on election day. It has 
been common practice in this State, and in many of the counties, in- 
cluding this county, to hold the election in a schoolhouse and a group 
of tables are pushed together below the teacher’s desk, and there will 
be no booths used at all; the voters will take their ballots and go to 
the respective rows of desks and vote their ballots in secrecy. But 
there is no booth. But who is to say there isn’t a compartment under 
that definition ? 

Gentlemen of the committee, we feel all of these twenty-seven- 
thousand-four-hundred-some-odd votes cast in these precincts where 
General Hurley carried by an overwhelming majority were legal votes. 
We think registered voters cast those ballots and we think they have 
the right to have those votes counted. But if it is going to be a deter- 
mination of this committee, and from all we have got so far; it’s what 
has been said in the newspapers as to what we are confronted with— 
interviews alleged to have been made by some members of the com- 
mittee, interviews given by Mr. Alex as manager for Mr. Hurley—we 
have no other information as to what we are to be met with. 

Assume we proceed to recount in this county all the ballot boxes, and 

then at the end of the count it is determined that there is in 33 pre- 

cincts—they must be all cast out and disregarded because there were 
no booths, or voters failed to use the booths, or failed to use indelible 
pencils. ‘Then we have wasted a lot of time just racing our motors 
because it will serve no useful purpose. 

Now, the question of whether or not an indelible pencil is to be 
used, can be used, or whether it is necessary to have one; or whether 
failure to use one, using an ordinary graphite pencil, whether or not 
that makes a vote illegal—that has been mentioned by the Hurley 
people, and I think in ‘the interest of economy and in the interest of 
saving time and in the interest of fair play all around, we ought to have 
a bill of particulars to know what we are going to meet. And we ought 
to have some advance ruling as to what this committee feels is the law 
relative to the failure to furnish booths; what is the law in regard to 
using the so-called indelible pencil. 

I have the opinion of probably one of the most distinguished experts 
in the United States as to what is an indelible pencil. And I am sure 
with the committee’s staff so numerous and so peopled that they have 
also raised in their voluminous reports the meaning of the word 
“indelible.” 

I find that the word was a trade name established by a German 
manufacturer of lead pencils called Faber some 40 years ago. And 
it signifies a graphite lead pencil that is tinctured w ith an aniline dye. 
T have the opinion of the expert, which I would be happy to leave with 
the committee if it is of any service, compared with what your records 
already present before you. And he informs me that no one, not 
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even an expert, can tell the difference between a mark made by an 
indelible pencil and a mark made by an ordinary graphite pencil. 

And he has sent me an exhibit, and suggested that any member of the 
laity who attempts to tell the difference—he points out that he as an 
expert without a microscope couldn’t tell the diffe ‘rence—what are we 
going to do about a failure to use indelible pencils? What is an 
indelible pencil? The expert points out that no pencil is indelible. 
They can be erased and the—it depends largely on the pressure used 
by the person using the pencil; that an ordinary graphite pencil 
leaves—will be far more indelible if the pressure is greater on that 
than the so-called indelible. And the only way of determining 
whether or not it is used by the so-called indelible and tinctured le: ad 
is to moisten your finger and put your oc on it. 

1 am reliably informed, and I will be able to produce witnesses, 
that in the recount in this county conducted by Mr. Hurley there was 
a charming young lady seated next to the ballots as they came out, 
wetting her finger and smudging. The question might arise, gentle- 
men, whether or not that is a defaced ballot and whether or not we 
have to have a handwriting expert to tell whether it is her thumb 
mark or somebody else’s thumb mark. 

There are many things, gentlemen, I think should be clarified be- 
fore we plunge into a recount. 

I thank you gentlemen for your courteous attention, and will retire 
in favor of my colleacue. ; 

Senator Henninos. Mr. Chairman, may I ask Governor Hannett 
a question ? 

Mr. Hannetr. Yes, sir. 

Senator Hennrinas. I understand, Governor, you are one of the 
authorities in New Mexico on the Election Code. — 

Mr. Hanyerr. The act of 1937 was written—I was appointed by 
the Democratic Party and Mr. Hugh D. Woodward, a former United 
States attorney and State chairman, and a hard-bitten old boy, if I 
may pay him the compliment, we collaborated in writing that law. 

Senator Hennines. May I ask you, sir, if you recall what was your 
intention when you prepared the law and submitted it to the legis- 
lature on the provision relating to booths or compartments, as well as 
that provision relating to the use of pen or the so-called indelible ? 

Mr. Hannerr. Well, sir, to go into a little legislative history in 
that regard, Senator Chavez contested the late Bronson Cutting, and 
we charged that there was many frauds committed in two counties, 
San Miguel and Mora. We had a State legislative investigation as 
to what occurred in those counties. And as a result of that investi- 
gation, both parties felt it was time to have a better election law. 

And may I say, sir, without any pride of authorship, I think New 
Mexico has just as good or perhaps far better election law than the 
average State. It throws around the sanctity of the ballot every pre- 

aution our ingenuity could devise. 

“ar on the question of booths and compartments: It was our pur- 
pose—mind you, sir, I am an old man and approaching 3 score and 
10 and I would be less than fair to you if I tried to tell you what 


caused the workings of my mind at that time. But I am confident 


of this: That we had no thought of excluding the use of school houses, 
because not only do they use school houses in the manner and method 
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I mentioned by using one room, but in most places they have several 
rooms where a voter could go in and retire in perfect safety and 
secrecy. Perhaps when we used the word “indelible” I wasn’t as 
industrious in looking up the meaning of the word as I have been 
in preparing for this litigation. 

Does that answer your question, sir? 

Senator Hennings. Yes, sir. 

Senator Porrer. Governor Hannett, did you ever have booths with- 
in a school house ? 

Mr. Hannerr. Sometimes the Vv do. Sometimes the county clerk 
will send the booths out, and they just cast them aside as a matter of 
convenience. And the booths are usually a little dumpy affair made 
of canvas and a little framing. And they are small, and then very 
often when you go in there, somebody has jerked the lead pencil off 
and you will naturally be reduced to using your own pencil. And I 
am frank to say if that is gone into, it is my humble opinion, based on 
many recounts in elections, General Hurley will lose just as many 
votes as Senator Chavez. And there is no fraud back of the lack of 
booths and no fraud back of the lack of using indelible pencils. And 
we, gentlemen, I speak for my associates, don’t want to be a party to 
depriving any voter of this State because he used a graphite pencil 
instead of indelible, or because he voted his ballot, ht iving the right 
to waive the secrecy, voted his ballot in any place other than a booth. 
We want to be no party to that. 

But, if that is going to be the rule of this committee, gentlemen, 
we want to know it, and we want to be prepared to show what hap- 
pened in the precincts General Hurley carried. 

General Hurley has had the advantage of some $25,500 from the 
Republican committee to spend. And he is a man of inexhaustible 
resources. Senator Chavez is a poor man, and the Democrats are a 
poor party, and I am just a country lawyer. 

Senator Henninos. Mr. Chairman, may I say to the Governor just 
a moment—in my experience, Governor, most of the best lawyers are 
country lawyers. 

Senator Barrerr. You have said that the term “indelible” is a 
trade name created by Eberhard-Faber? Is that it? 

Mr. Hannervr. I think that is the name of the company. That is 
not found in the dictionary. 

Senator Barrerr. Now, “indelible,” you suggest, is not an absolute 
term ¢ 

Mr. Hannerr. No, sir. 

Senator Barrerr. And its not being an absolute term, it would not 
permit either of the suggestions that something is either partially 
indelible or less indelible or more indelible. 

Mr. Hannerr. No, sir. As a matter of fact, it might interest the 
committee to see some of the exhibits prepared by this expert. Now, 
in this one there has been several—can you read what is said down 
below here, sir? 

(Presents a documentary exhibit to the committee.) 

Mr. Hannerr. Now, this is surcharged with dye. They are all 
indelible except one. Now, here one of these lines is indelible and the 
other isn’t. This expert couldn't devise any rule to say which is 
indelible and which isn’t. 
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Senator Henninos. By “indelible,” you mean a pencil manufac- 
tured by Eberhard-F aber ? 

Mr. Hannerr. Since then there have been many other companies 
putting them out, and he goes into 

Senator Hennines. You mean graphite impregnated by tincture 
blue? 

Mr. Hannert. He goes into elaborate detail as to the first ones put 
out, and the ones put out by the Eagle Pencil Co., showing various 
amounts of dye. 

If the committee would like to have a copy, I would be happy to 
leave this. 

Senator Porrer. Thank you, Governor. 

Senator Barretr. Thank you very much, Governor Hannett. Who 
will take up the time next? 

Mr. Hannert. Mr. Grantham. 

Senator Barrerr. Mr. Grantham. 

Mr. Grantrnam. Mr. Chairman and gentlemen of the committee: 

I think one thing Governor Hannett said points out beyond perad- 
venture of a doubt at least the need of the contestee for a bill of par- 
ticulars. And while I have it on my mind, I would like to call the 
committee’s attention to the particular item that has to do with the 
voting booths. 

On page 8 of General Hurley’s petition he makes the allegation 
that the laws of the State of New Mexico are mandatory to the effect 
that proper voting booths shall be supplied in each prec inct or election 
district, so constructed that the voter occupying said booth shall be 
screened from the view of persons on the outside of the booth during 
the operation of the voting of the ballot, and no voter shall be per- 
mitted to vote except in such booths. Skipping down in the same para- 
graph: 

There were approximately 100 or more election districts where vot- 
ing took place which were not provided with and did not have voting 
booths. Not a single precinct is specified where voting booths were 
not prov ided. 

We believe, and I want to reiterate what Governor Hannett has said, 
that the voters should not be disenfranchised. And their vote should 
be counted. But, Governor Hannett has pointed out, in Bernalillo 
County we have discovered 33 election districts where inadequate 
booths were provided. And we are entitled to know whether or not 
those are in the 100 precincts, included within the 100 precincts that 
General Hurley alleges in his petition. We certainly believe we are. 
General Hurley carried many of those precincts by as high as 5 or 6 
or7tol. If he is going to question voting booths in 100 precincts, we 
would like to know whether or not he is questioning the lack of a suffi- 
cient number of booths in the 33 precincts in Bernalillo County which 
he carried. 

We do not believe that he is making any question as to those particu- 
lar precincts. If not, and if the committee adopts the ruling that the 
furnishing of voting booths is mandatory, then we would like to ques- 
tion in a cross action the counting of the votes for General Hurley in 
those 33 precincts. And that is fair, because the same rule would then 
be applied to precincts which Senator Chavez carried and precincts 
which General Hurley carried. 
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Gentlemen of the committee, I would like to say we fully appreciate 
the fact that the committee has the right to judge the election quali- 
fications of the Members of the United States Senate. Nobody ques- 
tions that right. We likewise realize that the Senate has not seen 
fit to adopt rules governing-—that is substantive law, governing the 
conduct of election contests. The Senate, however, has conc urred in 
substantive law which covers the conduct of contests in the House of 
Representatives. So at least the rules which apply and the law which 
applies in the House of Representatives should be persuasive, to say 
the least, in the same kind of proceeding in the Senate of the United 
States, although we frankly admit you are not bound by that law. 

Title 2, section 201, and the sections following, of the United States 
Code, provide for contest in the House. Section 201 provides for 
notice of intention to contest and says, among other things: 

* * * and in such notice shall specify particularly the grounds upon which he 
relies in the contest. 

Section 202 provides the time of answer: 

Any Member upon whom the notice mentioned in the preceding section may 
be served shall, within 30 days, after the service thereof, answer such notice, 
admitting or denying the facts alleged therein, and stating specifically any other 
grounds upon which he rests the validity of his election. 

Section 217 provides the kind of testimony and to what it is 
confined : 

The testimony to be taken by either party to the contest shall be confined to 
the proof or disproof of the facts alleged or denied in the notice and answer 
mentioned in sections 201 and 202. 

These provisions make it clear that Congress in enacting the law 
governing contests in the House intended some rules of pleading and 
evidence should apply. And Ef will say to you gentlemen in all fair- 
ness and all sincerity that while you are not bound by judicial interpre- 
tations of election contests, that my opinion, there is not a court in a 
single jurisdiction in the United States of America which would say 
that the notice of contest filed here was one which even required an 
answer, because of the vagueness and indefiniteness and uncertainty 
of the allegations. 

In connection with our motion for bill of particulars, we have 
pointed out innumerable instances where the notice of contest is vague, 
indefinite, and uncertain. We find throughout the petition numerous 
precincts, various precincts, approximately so many precincts in which 
irregularities or unlawful acts are alleged to have occurred. And 
there is not a single precinct named by name. 

Now, let’s see what the burden is which would be placed on Senator 
Chavez, if he is required to meet the petition as it is filed. Let’s 
assume in the zeal of an election contest an official in a little precinct 
in San Juan County—and for the information of the committee, it is 
the northwesternmost county in New Mexico and some good many 
miles from Albuquerque, that some official let his zeal get away from 
him and he violated the law. He let some people vote that were not 
registered or who were insane or otherwise disqualified. Down in 
Lea County, which is the southeast corner of the State, in another 
small precinct some voter who was unregistered might manage to get 
by the election board and vote in the election. Under the : allegations 
of the petition the burden would be upon Senator Chavez himself, 
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and without the aid of investigators and without the aid of anyone 
other than his own efforts, to go into every precinct and find out if 
those things happened. 

But suppose they did and there were 40 votes in one precinct and 
60 in another. If we knew what precincts we were talking about, 
we might be able to come in and say, “Why, sure, we admit the allega- 
tions as to precinct 12 in San Juan County and precinct 3 in Lea 
(‘oul ty 7 and then when we have admitted the allegation, it doesn’t 
change the results of the election. 

Now, those are the things we are required to meet under this present 
pet tion. 

Paragraph IV of the petition, section 2—that is on page 3 of the 
petition—it is alleged that the State canvassing board failed to per- 
form certain duties imposed by law in 416 election districts. What 
stricts? There isn’t one of them specified, nor is it alleged what 
ties they failed to perform. 

The same paragraph alleges that the board had determined and 
discovered numerous inaccuracies, omissions, and mistakes, and so 
forth, in approximately 125 precincts and election districts in New 
Mexico. Well, how many inaccuracies are numerous?’ How many 
omissions are numerous, or mistakes or errors or irregularities? 


} 
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How many is approximately 125 precincts and election districts in 
New Mex cot Not a one has been specified. 
We think in order to controvert any issue which they may raise we 


havea rioht to know those things. 

And I will say, if any Senator in the United States Senate was 
confronted by the same kind of petition that has been filed in this 
case, he would be asking the same questions we are asking on behalf of 
Senator Chavez. 

The petition as a whole is an indictment of every election official 
in the State of New Mexico because it doesn’t hame any. If we do 
have election officials who have gone astray—and it has happened on 
both sides of the political fence in the past and we all know it—let’s 
find out who they are. Let’s have the allegations put down in black 
and white where we can investigate and determine what the truth of 
the matteris. I think it is the only fair approach to this contest. 

Paragraph IV, section 3, alleges that the board caused numerous 
poll books al d tally sheets to be removed from the office of the secre- 
tary of state and to be sent out from Santa Fe to various places in 
the State. How many poll books are “numerous”? What various 
places are they talking about? The same paragraph alleges records 
from a large number of precincts were illegally tampered with and 
changed while out of the presence of the State canvassing board. If 
the contestant in this case has facts which support such an allegation 
as that, then as a public spirited American citizen he should be will- 
ing to lay the names and the dates and the places before this com- 
mittee and before the proper officers of the State of New Mexico in 
order that prosecution might be undertaken. And I say that Senator 
Chavez should not be compelled to answer an allegation of that kind 
unless it is specified. 

Paragraph IV, section 4, says in addition to the discrepancies, 
errors, and omissions occurring in said 125 precincts, other errors, 
omissions, and discrepancies existed in approximately 291 additional 
precincts. What 291 precincts ? Does that include the 33 in Bernalillo 





SENATOR FROM NEW MEXICO 169 


County where the Republicans had the election machinery? Where 
the Republican county commissioners appointed the election board ? 
And where we believe we can prove they failed to provide the booths as 
required by law. Are they included in this 291 additional precinets ? 
If not, and we are required to plead and the committee is going to rule 
there must be a booth for every 125 voters, then certainly we would be 
less than smart if we didn’t allege in 33 precincts in Bernalillo County, 
naming them, inadequate booths were furnished. 

Paragraph IV, section 6, complains of the action of the board in 
issuing a certificate of election to contestee without giving the con- 
testant the opportunity of pointing out other errors, discrepancies, or 
omissions, or calling to the board’s attention numerous unregistered 
voters. How many is numerous? Nota name is stated in this petition. 

Paragraph V alleges a recount of 230 precincts or election districts 
throughout the State, made at the demand of contestant, and alleges 
that he, through his representatives, discovered many ballots which 
had been purposely changed subsequent to their being deposited in the 
ballot box by persons other than those who cast them, ballots unlaw- 
fully marked for the contestee by unauthorized persons, ballots unlaw- 
fully marked with a lead pencil, and numerous ballots which, for other 
reasons, were illegal, fraudulent, and not entitled to be counted. 
Again, how many are numerous? What other reasons were there? 
What is the illegality or other grounds which caused them to lose the 
right to be counted ¢ 

Paragraph VI alleges that obvious clerical errors made by election 
officials, when corrected, will reduce contestee’s purported majority 
by approximately 211 votes. Again, no precincts or election districts 
are identified. Maybe we could admit if we knew what they are talk- 
ing about; that the clerks could make mistakes because they are hu- 
man—and having gone through an election and a primary contest 
myself, I know mistakes are made—possibly we could admit there 
is a difference of 211, if we knew what precincts they are talking 
about. 

Paragraph VI complains there were approximately 100 or more elec- 
tion districts where voting took place which were not provided with 
the booths. I have discussed that. 

Paragraph VI, section 3, alleges that there were also many pre- 
cincts and election districts in which, although having booths of 
some kind or character, such booths were not properly constructed in 
the manner as required by law, or the election therein so conducted 
by the election officials that voters were not required to vote in said 
booths and were permitted to remove their ballots from the room 
where the election was taking place, and were permitted to vote and 
did mark their ballots outside of said room and in automobiles, trucks, 
and other places. We would like to know where those things are 
alleged to have taken place. We would like to be able to investigate 
without looking into eight or nine hundred precincts in New Mexico 
where the contestant claims that such occurred. 

Paragraph VI, section 4, now quoting: 

In a large number of precincts or election districts the election officials at said 
election willfully and intentionally failed to enforce the laws of the State of 


New Mexico designed to protect the secrecy of the ballot, and through such 
failure largely destroyed the secrecy of the ballot. 
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Again, we are not apprised of any prec inct of the 100 allege d where 
any election official has done anything contrary to law, nor is a single 
election official named. 

Paragraph VI, section 5, charges that in said election thousands of 
unregistered persons were permitted to vote and did vote and such 
votes were counted and canvassed in the election returns throughout 
the State; that a sufficient number of unregistered persons were per- 
mitted to vote to change the result of the election, without naming the 
name of a single alleged unregistered voter. 

Under New Mexico law, which Governor Hannett cited to you, 
there was no question whatever that to make the petition good, the 
names of alleged unregistered voters must be given. 

We have agreed, and it is so stipulated, that the subcommittee shall 
determine and furnish to counsel the rules of procedure governing 
procedure before the subcommittee. The subcommittee shall apply 
the Constitution of the United States and the law of the State of 
New Mexico in determining the various issues in the contest in the 
recount, the laws of New Mexico to be determined by the State con- 
stitution and the statutes and the decisions of the supreme court 
interpeting the same. 

Section 56-604 of the New Mexico Code provides specifically under 
contents of notice: 

* * * the notice of specified grounds upon which the claim of the contestant 
is based, and if he claims that illegal votes have been cast or counted for the 
contestee, he must specify the name of each person whose vote was so illegally 


cast or counted, the precinct or election district where he voted, and the facts 


showing such illegality. 
None of that has been done in this notice of contest. 

After all, there must be some rules of pleading and practice. There 
must be some manner by which the contestee, who has a certificate of 
election, fair on its face, issued by the State canvassing board, of 
which the Republican Governor is chairman—and, incidentally, who 
defeated me for that offiice—that canvassing board certificate in the 
absence of some kind of allegations of fact, as opposed to conclusions 
of the pleader, should bear pretty much investigation and should not 
be lig! htly set aside. 

Now. | think a certificate, fair on its face under those conditions, 
should be given a great deal of weight. And again, we can’t escape 
the fact that in the State of New Mexico the same election officials 
who are charged with fraud and illegality and fraudulent acts, not a 
one of whom is named, were the same election officials who certified 
to the election of a Republican Governor and to the Republican presi- 
dential electors who voted for President Eisenhower when the electoral 
college met. 

We think we are entitled, if General Hurley has any facts, we are 
entitled to know what facts he claims to have, and let us make a little 
independent investigation and see where we are going to in this 
contest. 

Thousands of unregistered persons, and not an unregistered person 


named. 

Paragraph VI sets out the law requiring ballot numbers to be set 
down in the poll book opposite the names of the respective voters, and 
alleges that there were approximately 42 precincts and election divi- 
sions throughout the State in which this was not done. Again, we 
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are entitled to find out what precincts and who carried them and 
what the majorities are. We have got to go and check every precinct 
in the State to find out these approximately 42 precincts and election 
divisions where that provision of the law wasn’t followed. 

We do not believe the petition is sufficient or we should be required 
to proceed in this manner, 

Paragraph VI, section 7, the contestant charged that numerous 
voters in a large number of precincts and election districts did receive 
assistance and so forth, and hadn’t made the necessary affidavit of 
assistance. Again, we are at a loss to know what they are talking 
about. 

Paragraph VI, section 8a, refers to the law providing that unused 
ballots, at the close of the polls, shall be separately wrapped and 
packaged apart from the ballots which have been used and put back 
in the ballot box. It says in a large number of precincts that pro- 

vision of law wasn’t followed. It says that said unused ballots can- 
not now be found; that in many of the precincts and election districts 
where the unused ballots are missing as aforesaid, such unused ballots 
were marked by unauthorized persons for the contestee, and so forth. 
It doesn’t give the name of the precinct or the name of the unauthorized 
person that marked the ballot. They are talking about a substantial 
number thereof, and if eliminated, might change the results of the 
election. 

Gentlemen of the committee, as I have done in the motion which 
I filed, I might go through, paragraph by paragraph, the entire 
petition, pointing out the generalities which have been set up, none 
of which are supported by a single fact to which counsel for General 
Hurley can point to bac k up their allegations, not a single one. We 
have had a partial recount in some of these precincts, and it resulted 
in a net gain for Senator Chavez in the election. I will tell the com- 
mittee, frankly neither Senator Chavez nor any of his counsel fear 
nye from a recount in this case. But, after all, it would place a 
burden upon us under the state of the pleadings to try to meet, or try 
to prepare a cross contest, if the committee please. 

Certainly we would want to take advantage of the very thing which 
occurred in Bernalillo County, if the committee determined that the 
law was to be strictly complied with as to booths. 

The same thing might be said as to many other allegations. I would 
like to point out one, paragraph VI, section 8b, referring to the law 
requiring the marking of ballots with pen and ink or indelible pencil, 
and which alleges that a large number, estimated at 20,000 or more, 
were cast and counted in many precincts, were unlawfully marked 
with lead pencil, and a substantial majority thereof were marked for 
contestee. And if all of said ballots were eliminated from the count 
in canvass of such election, it would result in a substantial net gain 
of votes for the contestant over the contestee. How many ballots 
General Hurley said he would gain if they threw out all the ballots 
marked in lead pencil? We believe the voters of New Mexico are 
entitled to have their votes —_ [t has been our position eo 
out this entire proceeding to date that any illegality or fraud « 
anything of the kind on the ant of the election officials ought cer- 
tainly to vitiate the election insofar as that fraud affected it. But 
anything a voter did of his own volition—if I went to my precinct 
and got a ballot from the election officials, and I didn’t see fit to use 








172 SENATOR FROM NEW MEXICO 


the booth and there were insufficient booths, and I took it up to a table 
where the judges were, and marked it—as I believe I did in this 
election—I don’t believe my vote should be thrown out. We think we 
are entitled to know about those things, and entitled to a bill of partic- 
vlars before any recount is taken. 

As Governor Hannett said, why should we recount the ballots in 
Bernalillo County, which is about 20 percent of the total vote in the 
State, and find out that the election results would not be changed as 
a result of the recount, and then have to appear before the committee 
and argue whether or not the voting booths were provided in these 33 
precincts and whether or not the ballots should be counted. It seems 
to us we should have those things clarified and then we should proceed 
with the disposition of the legal questions before the recount gets under 
way. 

I might say to you gentlemen, I know time presses, and I have some 
more argument to make, but I have prepared a memorandum in 
connection with this motion for bill of particulars which contains 
some legal authority which I haven’t had an opportunity to cite. In 
the interest of time, I would like to file with the committee at a later 
date—I don’t have it with me—but at least before tomorrow, file with 
the committee copies of the memorandum in which our views are set 
cut about the motion for bill of particulars. 

Senator Barrerr. You may do so, without objection. 

Senator Hennines. Mr. Chairman, may I ask Mr. Grantham a 
question ¢ 

Did I understand it that you urge that the statutory provisions be 
followed as to booths and the use of an indelible pencil, and express 
only the hope that they should not be taken in derogation of the 
validity of the voter’s will, if the voter’s intention is clear on the face 
of the ballot ? 

Mr. Grantuam. That is our opinion exactly. We believe that the 
will of the voters should govern. The voter, having the right to use 
a booth, doesn’t afford himself that opportunity, doesn’t care, doesn’t 
care whether the ballot is secret or not, goes to a desk in the school- 
room, or against the wall, and marks it; his vote should count. If 
he wants to use the booth, all right. 

And the same thing about pencils. I think I heard the distin- 
guished junior Senator from New Mexico say he had taken a pencil 
out of his pocket and possibly he and other members of his family 
had used an ordinary pencil in marking their ballots. I think his 
vote should be counted. And I think my vote should be counted when 
I didn’t step inside a booth. And so long as some election official 
didn’t tell me where I had to vote. That is our position exactly. 

Senator Barrerr. That makes a total of 57 minutes for your side, 
Governor Hannett. Do you want to have someone else take some 
time now ? 

Mr. Hannerr. We will see what other time we need after we have 
listened to the other counsel. 

May I suggest a recess now ? 

Senator Barrerr. Five minutes’ recess, then. 

( Recess. ) 

Senator Barretr. The committee will come to order. 

Mr. Adams, are you ready to proceed ? 

Mr. Apams. I am ready to proceed. 
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Senator Barrerr. We will be delighted to hear from you, then, 
Mr. Adams. 

Mr. Apams. Mr. Chairman and members of the subcommittee, my 
argument will be very brief, since I believe that there is one answer 
which will cover all the argument that has been made by counsel for 
Senator Chavez. 

It seems to me that counsel have entirely misconceived the nature 
of this proceeding. Their argument is based upon legalistic grounds, 
based upon the idea of a contest in a court of law. I conceive this is 
not a contest in a court of law, and that the proceeding resembles such 
a contest only incidentally. 

It is true we have agreed among ourselves that the New Mexico 
law, insofar as the substantive law is concerned, shall apply in deter- 
mining whether the ballots are legal or illegal and in determining 
whether particular voters have the right to cast a vote or not. But 
insofar as procedure is concerned, that is governed entirely by the 
Senate rules, which they adopt. 

If this were a judicial contest, then we would be restricted to the 
matters alleged in our petition. And if we furnished a bill of par- 
ticulars, we would be restricted to the matters set forth in the bill of 
particulars. Likewise, the contestee would be restricted to such mat- 
ters as he might allege in a counter petition or in a counter bill of 
particulars. And if that were the procedure, there would be no need, 
as we see it, of an investigation by the committee; each side would 
conduct its own investigation and simply present evidence to the 
committee. 

Well, the committee has already indicated the procedure to be fol- 
lowed here by the mere fact that ‘the investigators have been present 
in New Mexico for some 2 months or more, “making an independent 
investigation. 

T hey speak of the burden placed upon Senator Chavez to meet the 
charges which have been filed by Genesal Hurley. As we see it, there 
is no burden upon either party. Neither party is bound to produce 
evidence to this committee. But the committee itself will make its 
own independent investigation. Either party, as we understand, is 
bound to submit whatever evidence they may have or may desire to 
submit to the committee, and it will be given due consideration. But 
neither party is bound to submit such evidence and will not be preju- 
diced in the investigation by failing to produce evidence, as we un- 
derstand the procedure as has been adopted. 

Counsel would seek to apply the very technical provisions of the 
New Mexico Election Code procedure. Now, this procedure is highly 
technical and has been construed by our courts very strictly. Under 
the contest filed in New Mexico courts, it would be necessary to give 
the names of every illegal voter that the contestant alleges to have 
cast a vote. In some cases it might run into thousands. And in the 
contest which was filed in the primary election just last summer in 
which Mr. Grantham was concerned, there was a contest petition filed 
containing some 400 pages, typewritten pages, and it was necessary 
for the contestee to answer that within 15 days. And in order to 
answer it, he had to deny specifically every allegation in the contest 
petition. That answer necessarily required about four-hundred-and- 
eighty-some-odd pages. 

40082—53——12 
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I don’t think this committee has any thought of applying such a 
procedure to this inquiry. And certs uinly it isn’t applicable to this 
inve stigation. 

Governor Hannett also represented Senator Chavez in a contest 
which occurred before the United States Senate in 1935. And at that 
time he was representing the contestant. And a motion to dismiss 
was filed on behalf of Senator Cutting. And in the memorandum 
brief which Governor Hannett and other counsel filed at that time 
he said, in words probably better than I could use, the answer to the 
contentions he is now making. 

In referring to paragraph IV of the petition in that case—the Cha- 
vez against Cutting contest—Mr. Hannett and his associate counsel 
said this: 

Paragraph IV carries a novel statement, “without specifying the name of 
any person whose vote was alleged to be illegally cast or counted, the precinct 
or election district where he voted.” Counsel for petitioner has examined every 
petition filed with this august body by contestants since Senators have been 
elected by direct vote of the people, and in not one instance, so far as we heve 
heen able to ascertain, has a contestant set forth in his petition the names of 
the voters who it is alleged cast illegal ballots. Nor has this august body 
thought it necessary. We assume this committee will promptly grant the mo- 
tion for bill of particulars upon proper application and inasmuch as respond- 
ent’s counsel seem not to be advised of their rights in this regard, and in order 
to facilitate this matter and not to waste the time of the committee, we file 
herewith a bill of particulars. 


And going ahead and speaking of other paragraphs in the same 
going | | 

petition—and this answers another point counsel has made in the 
argument: 


Paragraphs V and VI apparently in all seriousness ask this honorable com- 
mittee and the Senate to surrender its “right to be the jude of its membership” 
so simply worded in the Constitution of the United States and so long and 
zealously guarded by this august body, and turn the question of the right to a 
seat in the Senate over to a district court of the State of New Mexico. We will 
not waste the time of his committee nor offend the loyal members thereof by an 
extended argument on this point. For the benefit of the lay members of the 
committee, we point out that the respondent relies upon a New Mexico contest 
statute 


citing the statute— 
and the same act provides that ajudgment in an election contest case in New 
Mexico shall place the successful party in possession of the oflice. How would 
this be done, may we ask? The sheriffs of the respective counties of New Mexico 
enforce the respective judgments of the various district courts. If respondent’s 
contention is sound and the petitioner herein obtained a judg jee of a district 
court of New Mexico, it would follow that the sheriff of either Bernalillo County 
or Santa Fe County, N. Mex., would enforce the court’s judgment by appearing 
on the Senate floor, leading Mr. Cutting out and escorting Mr. Chavez to his seat 
and announcing to the presiding officer that he had a new Senator from New 
Mexico to be sworn in who would thereafter enjoy the emoluments of the office. 

Senator Porrer. I think if you could speak just a little louder, the 
reporter cot ild understand you better. 

Mr. ApaMs. I will try to. 

So we say that the same argument applies here; that the election 
contest statutes have no application whatsoever. And indeed those 
statutes are considerably more strict than the ordinary rules of court 
applied in an ordinary civil proceeding. We think that the petition 
which we have filed goes much further than the average or ordinary 
= ition that has been filed in the State over a period of years in such 

‘ases as this. 
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The petition is modeled after the petition filed in the Steck versus 
Brookhart case and in the Chavez against Cutting case. And we be- 
lieve goes into a great many more particulars and details than was 
done in those two instances, 

So we submit that the petition does fairly advise the contest [con- 
testee | and fairly advises the subcommittee of the ultimate facts which 
we think will be shown by an inquiry of this nature. We don’t sup- 
pose it will disclose all of the facts. It would be impossible for us to 
do that. Counsel for Senator Chavez speak of the burden to be 
placed upon him if he is required to make an individual investigation 
of these facts. Well, think of the burden that might have been pl: iced 
upon General Hurley if he had to investigate and name the unregis- 
tered voters in every precinct in New Mexico and to allege and prove 
every instance of illegal voting in this State. Instead of the $27,000 
they say we spent, we would have to spend probably several hundred 
thousand dollars in order to do that. 

We don’t think it is necessary or that it is expected. The Senate 
oe will provide the funds to make this investigation. The inves- 

igation we did make was for the purpose of trying to convince the 
abtaniiinn that there was sufficient evidence to justify an inquiry. 
And I believe the committee has found that to be true after the pre- 
— ry investigation that has already been made. 

I don’t think it is necessary at this time to argue such questions 
as whether or not it is possible to tell an indelible from a lead pencil. 
if and when the committee decides that only the ballots marked with 
indelible pencil or pen and ink should be counted, then I think it 
will not be a difficult thing as a matter of fact to determine whether 
a particular ballot is so marked. And if necessary, expert advice 
can be obtained on that particular point. 

As we view it, the thing that is raised here now is whether the 
petition should be dismissed or whether we should be required to file 
a bill of particulars. If we were required to file a bill of particulars, 
certainly we couldn’t submit to them particulars of — we have no 
knowledge, particulars which have been found out by the committee 
itself in its own investigation. The most we could do would be to 
submit certain particulars we discovered in our very sketchy inves- 
tigation that was conducted before the contest was filed. And we 
submit that it would not be of any great benefit if we did do that. 
This committee, as we understand it, has decided to recount each 
and every precinct in the State. And in the process of recounting 
those precincts, undoubtedly both parties will be fully advised as to 
what is discovered in the process of that recount. And we think 
that is all of the particulars either party will need. 

Mr. Gilbert will follow me. 

Senator Barrerr. Mr. Gilbert, we will be glad to hear from you. 

Mr. Gitnert. Thank you. Mr. Chairman and gentlemen; | will 
be very brief, but I do want to cover a somewhat larger field than 
has been covered by my associate. 

Frankly, I am a little bit confused as to the questions we are pre- 
senting. I first thought that the argument was to be confined to the 
motion to dismiss, but it seems to have been broadened out to cover 
also the motion for bill of particulars, and some discussion of the 
merits of the various contentions. And because of that confusion in 
that respect, I trust the committee will bear with me if I try to cover 

the same field very, very briefly. 
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In discussing the motion to dismiss, with your permission I would 
like to go back just a little further than any of the counsel have done, 
for this reason: Counsel for the contestee in their motion start with 
the assumption that it appears on the returns that Senator Chavez was 
elected by a certain number of votes, five-thousand-odd—I don’t 
recall the exact amount. And then, based on that assumption, sub- 
mits that the burden is on us to show that more than that number of 
votes were illegal or for some reason should not be counted for him, 
and deduces in the absence of such a showing on the part of the con- 
testant, we have not made out a case. 

Perhaps under ordinary circumstances that would be true. But 
let’s look at the situation we are here confronted with. It is a duty 
of the State canvassing board at the inception to check for illegal 
votes and check for irregularities in the returns and refer the ballot 
boxes back to the district courts for recounts in precincts where there 
were suspicious circumstances showing illegal votes, to call in the 
election officials, and straighten out the returns in places where they 
were illegal. I assume it will not be questioned because there is a 
complete transcript available to the committee, if not in its hands, as 
to what took place before that canvassing board. The board an- 
nounced they had found irregularities in some one-hundred-and- 
twenty-odd precincts, if memory serves me correctly, and were going 
to check and furnish us such information as we had as to illegal votes. 
And I said we would furnish it as soon as we possibly could, and I 
said we would have it the following week. And then we were called 
back on the afternoon of the same day. And then they said if all 
these irregularities we had found, all irregularities the board had 
found, had been decided in favor of General Hurley, it would not com- 
pletely wipe out Senator Chavez’ ballots. And therefore they would 
not make any canvass, but would issue a certificate. 

Let’s assume for the moment they were justified. We still don’t 
know how many of the five-thousand-odd votes would have been wiped 
out by the irre oularities the board found. because they re fus sed a check. 
They just said, “We don’t think it will wipe them all out. 

In the face of that record, I most earnestly submit it isn’t fair and 
right for counsel to assume as a basis there was an actual majority of 
some 5,000 votes and say you gentlemen can show us where that many 
are illegal or they are out. If the canvassing board had carried out 
its duties as required by law, there would be a foundation to that. 

sut here it was perfectly apparent on the face of the return the can- 
vassing board found there was some number of irregular votes but 
didn’t know how many and therefore let it go. 

We are confronted with this situation: We have a certificate of 
election issued to Senator Chavez by the board on an assumption there 
was some unidentified majority in his favor. We come back and 
make such allegations as we are able with respect to the illegal votes 
and unregistered votes and so forth. Now, not having any fixed ma- 
jority from which to work and from which to deduct a certain number 
of votes, the only recourse remaining, if we are to reach any actual 
result of this election, is the one which I heidemeedad the committee 
has at least been considering, of recounting every precinct in the 
State and finding out what the actual majorities were, and then dis- 
carding those which were illegal. 
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So I say the very basis for the motion to dismiss in this case is 
without foundation because of the unfortunate attitude taken by the 
canvassing board. 

Now, let’s pass for the moment to a consideration of the motion for 
bill of particulars. 

They complain in some detail that we have not given the names of 

the unregistered voters, the precinct in which the "y voted, and I pre- 
sume it was also implied in their complaint, the manner in which they 
voted as between the two candidates. There again the New Mexico 
law contemplates that the contesting party will have had the benefit 
of the opening of the ballot boxes by the canvassing board in all cases 
where there were illegal votes, and the opening of the boxes was 
called for; will have had the benefit of the facts which would have 
been so disclosed. And upon that foundation, could have descended 
into particulars in making allegations. Here, and it isn’t the fault 
of counsel and it isn’t the fault of the contestant or the contestee, the 
canvassing board did not see fit to carry out its duties, and left us 
without the information which ordinarily both sides would have and 
could furnish, one to the other, without any great difficulty. 

In view of that situation, if the contestant be ordered to furnish a 
hill of particulars as to such information as he has received, I most 

earnestly submit to the committee that it should be with the very 
distinct understanding that as to the information which is disclosed 
by the recount that is to be carried on—that is, furnishing of the bill of 
particulars should not eliminate from consideration information that 
we have not been able to obtain. 

Now, just a word as to the merits of these two matters raised by 
counsel; that is, an absence of voting booths in certain precincts and 
the failure to vote with either indelible pencil or with ink. 

As I understood, and I may have misunderstood, but as I understood 
them, they took the position in the absence of a showing of actual 
fraudulent acts on the part of election officials, then that we should 
ignore the requirements of the statute with respect to voting booths 
and with respect to the marking of the ballots. Now, let’s consider 
just a moment the purpose of those statutory provisions. The history 
lias been given to you by Governor Hannett as to what happened prior 
to the institution of the election contest brought by Senator Chavez 
some years ago. It was determined by many, many people belonging 
to both parties that the situation with respect to fraud in elections in 
New Mexico had reached a point where something must be done about 
it. And eminent counsel for both parties were asked to get together 
and draw a code that would protect the people. Now, before the law 
provided that ballots must be marked only in voting booths where 
secrecy was preserved, without that provision in the law at all, if 
actual fraudulent acts on the part of an election judge had been shown, 
a ballot would have been thrown out. So I cannot see that the Legis- 
lature of New Mexico adopted that particular provision of the law 
merely to be enforced if there were—if it were connected with a show- 
ing of actual fraud on the part of the election officials, because to do so 
would be to say the provision of the law itself was a nullity and we 
were right back where we were before it was adopted. 

I think beyond any question of a doubt, Governor Hannett, repre- 
senting the Democratic Party, and Mr. Woodward, representing the 
Republican Party, when they drew that election code—both able, 
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honest, and experienced gentlemen—considered the question as to 
whether it was better, in order to secure the purity of elections in 
this State, to have a mandatory provision requiring certain safeguards 
be thrown around the ballot, even if it might result in some honest 
ballots having to be ignored—if it were better to do that or to follow 
the old course where ballots were counted in the absence of an actual 
positive showing of fraud, and they came to the conclusion—and the 
legislature concurred with them—that the only way we could secure 
the purity of elections here was adopt a mandatory provision and 
enforce it, let the chips fall where they may. 

Now, let’s consider for a moment the provision with regard to 
marking in ink or indelible pencil. What is the purpose of that? 
It is evident, I submit, it was to prevent the markings of the ballot 
being tampered with after being deposited in the box. But who 
could tamper with the ballot? In the ordinary course, the only per- 
son who would have access to the ballot and tamper with it would 
be the election officials. 

Now, to say we would not enforce the law if the failure to have 
the proper election supplies present was the fault of the election 
officials because it disqualifies the vote, to my mind is without any 
logical foundation vise we consider the purpose of the law was to 
protect the voter against the very election official who failed to fur- 
nish those supplies. 

And there, again, it seems to me too plain to merit any question 
of doubt that the law was passed in mandatory form because it was 
found, by the legislature and the committee appointed by the Gov- 
ernor, necessary to do so in order to prevent these ballots from being 
tampered with after they were cast. 

Thank you very much. 

Mr. Hannerr. Mr. Chairman and gentlemen, in the Cutting- 
Chavez contest I filed a bill of particulars. The question there which 
was being asserted by counsel for Mr. Cutting was we had not 
exhausted our remedies in the State courts, and we should go back 
to the State courts and let the State courts decide. And it was that 
contention on their part that invoked the argument from me that 
the sheriffs from some counties would have to come in and haul out 
one Senator and put in another. 

Now, we are not contending here that counsel for the contestant 
must resort to the State courts. We are simply contending that we 
have a right to know, we feel, what is being inquired into. 

Now, I understand that the committee has full power and authority 
to have a force in the field, like it has here, and go out and make 
investigations as they have made. But, as I understand, they are 
secret reports. Is the time ever going to arrive when we can cross- 
examine the witnesses? Is the time ever going to arrive when we can 
be confronted by the witnesses in regard to fraud and lack of booths 
and matters of that kind ? 

We understand the committee has full power, if they so choose, and 
the Senate of the United States has full power, if they so choose, to 
take that secret report, and, on the basis of it, and on a whim, if they 
so desire, unseat Senator Chavez. But we think that the framers of 
the Constitution, when they vested this limitless power in the Senate, 
were sure that the Senate would proceed according to ordinary Anglo- 
Saxon processes of law, and each side would have a full opportunity 
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to present the facts and be confronted by witnesses and have an oppor- 
tunity to cross-examine and all those protections thrown around any 
person’s right. 

As I understand Senator Barrett’s letter, it is the position of the 
committee that neither the contestant nor the contestee has any rights. 
The only person that has any rights, and the only rights to be consid- 
ered, are the rights of the people. 

Well, we agree with that. The Constitution of the United States 
didn’t empower the Senate of the United States nor has the Congress 
of the United States ever attempted to pass laws setting up machinery 
for elections. That has been left to the States. And if we are going 
to bring any law or proceed under law—and I concede this is a govern- 
ment of laws and not a government of men—then if we are going to 
proceed under any law, it should be the law of the State and all the 
law. 

Now, coming to the argument cited by Mr. Gilbert about what 
occurred at the canvassing board, I would like to quote into the record 
the decision of the canvassing board verbatim, and may I say that a 
Republican Governor who was elected the same election, a chief jus- 
tice of our supreme court, and the secretary of state comprise our 
canvassing board. They were advised by the attorney general’s office. 
And here is what they decided : 


1. With respect to irregularities in the precincts upon which the parties were 
asked to agree, and upon which some agreement has been indicated, the board 
adopts the position that it is not necessary to recall any of the officials, as it has 
sufficient information from the returns submitted to it to canvass the reurns 
as submitted. 

2. With respect to the question of oaths in the pollbooks and tally books, the 
instructions in 538-319 do not prescribe any form of oath; 56-317 says that the 
signing of these constitutes an oath, but by law the poll clerks are required to 
take an oath before assuming their duties and the board accepts as a fact that 
the officials representing all major political parties at the polls have complied 
with the law in that respect. The board feels that no recall of officials is neces- 
sary because of this claim. 

3. With respect to the few precincts in which there appears to be either no 
tally, but the figures are given in the county canvass, or merely set forth in 
the certificate, the board knows that in those precints the list of those pre- 
cincts and the results are as follows— 


They name all the precincts that have been challenged by Mr. Hur- 
ley’s counsel and set forth the results in each precinct and then go on 
to say: 


The board sees no necessity for a recount in these precincts. The board 
does not believe that it is precluded from referring to the county certificate 
for such information as necessary, and including such information as may be 
contained in the county certificates in arriving at its determination. 

4. It is entirely possible that some nonregistered voters may have voted 
in some precincts. The board, while permitted to refer to the duplicate regis- 
tration list, is not required to check the name of every voter appearing in the 
pollbooks against such list of voters, and that task would be so huge as to be 
almost impossible to perform. The board notes, however, that any interested 
party may call the attention of the board to voting by nonregistered voters, 
but the law precludes the board from referring any precincts in which non- 
registered voters may have voted for recount unless the results thereof could 
affect the results of the election. Nobody in interest has at any time during 
the proceedings of the board informed the board as to any voting by non- 
registered voters, and therefore there is no necessity for the board to take 
any action with respect to any such irregular voting, if in fact it occurred. 

The board notes that in connection with the canvass, it has canvassed the 
returns from every election district in the State of New Mexico, as well as the 
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returns submitted to the board by all of the county canvassing boards of the 
State of New Mexico, and the board, in declaring the results of this and other 
elections, has attempted to discharge the duties imposed upon it by the con- 
stitution of the State of New Mexico and the election code of the State of New 
Mexico. In arriving at its declaration, the board is mindful of the fact that 
a canvassing proceeding was not intended to be some interminable process in 
which no conclusion was ever to be reached, and that the framers of the con- 
stitution and the legislature had in mind that the board should certify the 
results of the election and issue certificates to those who appeared to have a 
plurality of the votes cast. The board is mindful of an observation made by 
the supreme court of the State of New Mexico in the case of Reese v. Dempsey 
(48 N. M. 417) at page 431: 

“So here, being mindful of the admonition to be found in the constitution 
(art. 7, sec. 1) that the legislature shall enact such laws as will secure the 
secrecy of the ballot, the purity of elections and guard against abuse of elective 
franchise, and the constitution having selected high State officers, the chief 
justice, governor, and secretary of state to canvass and declare the result of 
elections for State officers (see. 2, art. 5), and the legislature having made an 
elaborate effort to comply with the constitutional mandate above referred to, 
we are not inclined to ‘chop technicalities’ to the end that the broad purposes 
and legislative policy manifested by the acts, as here construed, may be defeated ; 
or that the powers and duties of the State canvassing board may, by strained 
definition, be tramped into such narrow compass that it cannot function in the 
public interest.” 





At the time the canv assing’ board ruled, counsel for Senator Chavez 
asked the following questions and received the following from Gov- 
ernor Mechem. 

Mr. HANNeEtTT. May I inquire whether, in all these irregularities, there is 
any indication there was any difference in the Chavez-Hurley race than any 
other? Is there any showing of any series of errors in the Senate race? 

Mr. Cooney. I think that every member of the board would agree that there 
is no pattern to be found anywhere 

Governor Mecuem. The only wide variance we found any place were in- 
stances where they had forgotten to carry over in their certificates, say 100 
straight ballots in some races. Generally those were in the presidential electors, 
or where they had added those straight ballots twice. Those are the only 
instances where there were any wide variances at all. 

Mr. HANNeEtTT. There is nothing apparent, throughout these returns, to indi- 
cate any scheme of fraud? 

Mr. CooNEy. No; there is nothing here. 


I think that correctly defines the attitude of the canvassing board. 
And I do not think this action of the board can be successfully chal- 
lenged. , 

I have no further remarks to make at this time unless the members 
of the committee desire to question it. 

Mr. Grantham, do you have anything? 

Mr. GrantuAm, If the committee would permit me, I would like 
to merely answer one thing that Mr. Adams said. 

It seems to me from his statement that he admits we need partic- 
ulars in this petition. He seems to think just a general allegation, 
unsupported by facts, is enough to start the wheels in motion in the 
United States Senate. It is at least a tacit admission, they say it 
would be difficult to give particulars. Certainly as to the 42 in one 
paragraph and the 120 in another, or 125 in another precinct. They 
certainly have some idea about which of the 900 precincts in New 
Mexico they are talking about when they filed the petition. There 
is a case from Colorado from which I would like to quote a couple 
of paragraphs. It is Gray v. Huntley (77 Colorado, 478, and 238 
Pacific, 53) : 
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The court said this: 

To order the opening of ballot boxes in every election contest, and to order a 
recount of the ballots in every case merely because it is asked, without a proper 
basis therefor, would invite a contest after every election, no matter how hon- 
estly and efficiently conducted. It would discredit, without cause, the cer- 
tificates of sworn election officials, and make a farce of their labors. There 
must be a groundwork or basis for the contest in its incipiency. 

The election-contest statutes are not to be regarded as mere fishing licenses 
for contestors to ascertain the correctness or incorrectness of their statements 
of contest, nor only as rod and tackle for venturesome sportsmen to hold in 
their hands and whip an unpromising stream of adverse ballots, in the hope 
of landing a mess of frauds and errors for their waiting skillets. 

That is exactly what the petition in this case is. It is a fishing 
expedition in the hope of landing a mess of frauds and errors for 
their waiting skilletts. 

Certainly Governor Hannett provided a bill of particulars in the 
Cutting-Chavez contest. Certainly we are entitled to no less than 
that in this case. And certainly when counsel for General Hurley 
prepared the petition, they should have known what precincts they 
had in mind when they named approximately so many or a certain 
number, as they did in paragraph after paragraph. 

Senator Barrerr. Mr. Adams, do you desire to add anything? 

Mr. Apams. There is only one thing I would like to comment on 
in the argument just made by Mr. Grantham about a fishing expedi- 
tion. Again, I would like to refer to the memorandum brief of Gov- 
ernor Hannett in the Chavez-Cutting case. And here is what he said 
there: 

We submit that Senator Cutting should not object to a fishing expedition if 
his skirts are clean, but should welcome rather than endeavor to stifle this con- 
test, particularly as he is the author of a proposed constitutional amendment, 
heretofore offered before this body, designed to prevent the unlawful use of 
money in elections. 

We are not asking for any fishing expeditions. We are not engaged 
inone. But certainly no one should object to a fishing expedition, if 
they want to call it that. I don’t think that is what it is. If they 
want to call it a fishing expedition, however, we certainly have no 
objection and I don’t see why they should object. 

So far as furnishing these particulars that have been referred to, 
mentioned in our petition, naturally we can furnish the 42 precincts 
or the 125 precincts, if required to. We have already submitted them 
to the committee. And if the committee wants us to do it, naturally 
we can. But my point is it wouldn’t be beneficial to do that since 
every precinct is going to be recounted, and strictly scrutinized by the 
committee with representatives of both parties present. It would just 
be an unnecessary burden to require us to do that. 

Mr. Grantuam. May I make one statement, Mr. Chairman ? 

What Mr. Adams says about the recount would not in our opinion 
throw light on the question of fraud or illegal acts on the part of any 
election official. It is a physical counting of the ballots, but still 
wouldn’t answer any questions concerning illegal acts on the part of 
election officials, illegal voting on the part of anybody, failure to 
provide affidavits of registration, and matters of that kind. 

Senator Barrerr. Mr. Gilbert. 
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Mr. Gitperr. Nothing further, if the committee please. 

Senator Barrerr. Gentlemen, do you desire to close your presenta- 
tion then? Or do you want to use any additional time on the matter 
of your petition for bill of particulars ? 

Mr. Hannerrt. I think, sir, we have covered all we have to say. 

(Off the record.) 

Senator Barrerr. Gentlemen, we thank you very much for your 
presentation this afternoon. The committee will take these matters 
under advisement, and give them consideration, and at some time in 
the future we will notify you of our decision on these two points. 

The committee will stand adjourned at 4: 30 p. m. this afternoon. 
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WEDNESDAY, AUGUST 12, 1953 


UNITED STATES SENATE, 

SUBCOMMITTEE ON PRIVILEGES AND ELECTIONS OF THE 
CoMMITTEE ON RULES AND ADMINISTRATION, 

A lbuque rque 5 N. Me xv. 


The subcommittee met, pursuant to call, at 1: 40 p. m., at 142 Monroe 
NE., Albuquerque, N. Mex., Senator Frank A. Barrett (chairman), 
presiding. 

Present: Senators Frank A. Barrett and Charles E. Potter. 

Also present: Wellford H. Ware, chief counsel, Subcommittee on 
Privileges and Elections. 

Senator Porrer. The meeting will come to order. The other Sen- 
ators, I assume, will be here very shortly. Mr. Ware, who is your 
first witness ¢ 

Mr. Ware. Mrs.—Miss Florence Platton. 

(Whereupon, Mrs. Florence E. Platton, called as a witness, having 
first been duly sworn, testified as follows :) 


TESTIMONY OF MRS. FLORENCE E. PLATTON 


Mr. Ware. You are here in answer to a subpena of the Subcom- 
mittee on Privileges and Elections ¢ 

Mrs. Puatrron. (Witness nodded. ) 

Mr. Ware. Of the United States Senate? Mrs. Platton, what ig 
your full name? 

Mrs. Piarron. Mrs. Florence E. Platton. 

Mr. Warr. And where did you vote on November 4, 1952? 

Mrs. Puarron. Third and Lead, Central School. 

Mr. Ware. That would be precinct 27A ? 

Mrs. Puarron. Yes. 

Mr. Ware. I show you a pollbook, precinct 27A, and I show you 
the name. Can you identify that name? 

Mrs. Piarron. Not from this; no. 

Mr. Ware. Not from this, but that is—that is your address? 

Mrs. PLarron. That is my address. And that is my number. 

Mr. Ware. And that is your number ? 

Mrs. Piatrron. Um-humm. 

Mr. Ware. All right. I want to show you, also, ballot No. 174. I 
would like to show you ballot 174. Will you examine that ballot, 
please, and tell me if ‘there are any—if you made these marks that are 
on this ballot? Did you make the mark under the name “Antonio 
M. Fernandez’’? 

Mrs. Puarron. That isthe one. That is not mine. 
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Mr. Ware. You did not make the mark under Antonio M., Fer- 
nandez ¢ 

Mrs. Prarron. Nor that [indicating]. 

Mr. Warp. Under the name of A. Viviani? Did you make a mark 
by the name of A. Viviani ? 

Mrs. Piarron. No: I didn’t. 

Mr. Ware. Is there an erasure next to the name of Harvey J. 
(rol ghtly ( 

Mrs. Piarron. Right, there is. 

Mr. Ware. And the mark that was erased, is that the mark that you 
made, originally? Did you make this mark? Did you make this 
mark, here, next to the name of Harvey J. Golightly, is that the name 
you voted for, for county commissioner ¢ 

Mrs. Piarron. Um-humm. 

Mr. Ware. But you did not make a mark under the name “A, 
Viviani’’? 

Mrs. Piarron. No, sir. 

Mr. Ware. All right, thank you. 

Senator Barretr. What is her name? 

Mr. Ware. Florence Platton. See, this is marked, here [indi- 
cating |, and then, down here. 

Senator Barrerr. What precinct is this? 

Mr. Ware. Twenty-seven. Any other, further questions, gentle- 
men / 

Senator Barrerr. No further questions, that is all. Thank you very 
much. 

( Whereupon, Mrs. Florence E. Platton was excused as a witness. ) 

Mr. WARE. Mr. J. C. Alexander. 

(Whereupon, Mr. J. C. Alexander, called as a witness, having first 
been duly sworn, testified as follows :) 


TESTIMONY OF J. C. ALEXANDER 


Mr. Ware. Mr. Alexander ? 

Mr. ALEXANDER. Yes, sir. 

Mr. Ware. Have vou been sworn, Mr. Alexander ? 

Mr. ALEXANDER. Yes, sir. 

Mr. Ware. All right. Mr. Alexander, what is your address? 
Mr. ALeExANpER. 3048 Mackland Drive NE. 

Mr. Ware. And what was your address on November 4, 1952? 
Mr. ALexAnper. 1112 North Richmond. . , 
Mr. Ware. In what precinct did you vote? 

Mr. Arexanper. Monte Vista School on Buena Vista. 
Mr. Warr. Would it be 36D? 

Mr. ALEXANDER. 36D. 


Mr. Ware. I show you pollbook 36D, Bernalillo County. I show 
you a name. Would you identify that name? Is that your name, 
here ? 
Mr. Arexanper. Yes; that is my name. 
Mr. Ware. That is your name, and it states “J. C. Alexander,” and 
it states that you received ballot No. 120? 
Mr. AtexAnper. 120, umhumm. j 
Mr. Ware. I would like to show you ballot 120, and ask you if there ; 
are any marks appearing on that ballot, if the marks appearing on that 





SENATOR FROM NEW MEXICO 185 


ballot, were made by you? You will note there are 2 marks for United 
States Senator, 1 for Patrick J. Hurley, and 1 for Dennis Chavez. 
Did you make both of those marks ? 

Mr. ALexanper. No, sir. 

Mr. Ware. You did not? Which one did you make? 

Mr. Avtexanper. This one | indicating. | 

Mr. Ware. You marked for Dennis Chavez? 

Mr. ALeExanper. Yes. 

Mr. Ware. Are there any other marks you did not put on the 
ballot ¢ 

Mr. Arexanper. I only marked this, and down this side [indi- 
cating]. 

Mr. Ware. Did you put the mark for Edwin L. Mechem / 

Mr. Avexanper. No, sir. 

Mr. Ware. You did not? 

Mr. Atexanper. No. 

Mr. Ware. Thank you. All right, thank you very much. 

(Whereupon Mr. J. C. Alexander was excused as a witness.) 

(Whereupon Mrs. Ray V. Costillo, called as a witness, having first 
been duly sworn, testified as follows :) 


TESTIMONY OF MRS. RAY V. COSTILLO 


Mr. Ware. Would you state your full name, please ? 

Mrs. Costitto, Mrs. Ray V. Costillo. 

Mr. Ware. Where do you live, Mrs. Costillo? 

Mrs. Costitio. 492 Lead SW. 

Mr. Ware. And did you live there on November 4, 1952? 

Mrs. Cosritio. Yes. 

Mr. Ware. And where did you vote on November 4, 1952? 

Mrs. Costitio. Central School, Third and Lead. 

Mr. Ware. Would that be precinct 27A ? 

Mrs. Cosriituo. Yes. 

Mr. Ware. I show you the pollbook, here, and ask you if that is 
your name in the pollbook? 

Mrs. COsTILLO. Yes, sir. 

Mr. Ware. And what ballot does it say you received ¢ 

Mrs. Cosriiuo. 164. 

Mr. Ware. Allright. I will show you ballot 164, and ask you if the 
marks on that ballot are the marks that you made? 

Mrs. Costrutto. Yes. I didn’t mark that one [indicating]. 

Mr. Ware. You did not make the mark under the name of Patrick 
J. Hurley ? 

Mrs. Costiti0. No. 

Mr. Ware. Would you look closely at the box where the mark 
would have been put, for Dennis Chavez ! 

Mrs. CostitLo. Yes; that has been erased. 

Mr. Ware. That has been erased ? 

Mrs. Costiixio. I did not mark on McManus. 

Mr. Ware. On McManus? 

Mrs. Costrti0o. Or DeSoto. 

Mr. Ware. Or DeSoto. Or Albert V. Soto, that is. 

Mrs. Costitio. Nor Vivian Pennington. 
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Mr. Ware. Nor Vivian Pennington for county treasurer? I would 
like to point out, on the record, this particular ballot was protested 
by Mr. Trujillo, representing Senator Chavez. Note the back of the 
ballot. Do you have any questions? 

Senator Barrett. Thank you very much. 

Mr. Ware. Thank you. 

(Whereupon Mrs. Ray V. Costillo was excused as a witness, and 
Mrs. Albert Watson called as a witness, having first been duly sworn, 
testified as follows:) 


TESTIMONY OF MRS. ALBERT WATSON 


Mr. Ware. Would you have a seat, please. What is your full 
name ¢ 

Mrs. Warson. Mrs. Albert L. Watson. 

Mr. Ware. And Mrs. Watson, where do you live? 

Mrs. Watson. 900 Pennsyivania Northeast. 

Mr. Ware. And what precinct did you vote in, on November 4, 1952, 
do you recall? 

Mrs. Watson. No; but it was at the Height’s School. 

Mr. Ware. The Height’s School? Would that be precinct 38D? 

Mrs. Watson. I think so. 

Mr. Ware. I show you pollbook marked “38D.” 

Mrs. Watson. Umhumm. 

Mr. Ware. And ask you to look at this. Is this your name in the 
pollbook ? ; 

Mrs. Watson. Yes, it is. 

Mr. Ware. And that is your address, at that time? 

Mrs. Watson. Umhumm. 

Mr. Ware. And what ballot number does it say you received ? 

Mrs. Watson. 562. 

Mr. Ware. 562¢ Allright, I would like to show you ballot No. 562, 
and ask you to look at ballot No. 562. Would you tell me if you made 
those marks on the ballot ? 

Mrs. Watson. I made this one [indicating]. 

Mr. Ware. You voted for Hurley. Did you make the mark in the 
box for Senator Chavez? 

Mrs. Watson. I did not. I made this one, for Mechem. 

Mr. Ware. For Mechem ? 

Mrs. Watson. Umhumm. 

Mr. Ware. How about this mark, did you make this mark for 
Tibo J. Chavez? 

Mrs. Watson. No. 

Mr. Ware. You did not make the mark? 

Mrs. Watson. No. 

Mr. Ware. Richard H. Robinson, you did not mark? 

Mrs. Watson. No. This I did, and Judge Rogers, and this one. 

Mr. Ware. All right, thank you very much. 

Mrs. Watson. May I go? 

Mr. Ware. Yes, you may; thank you. 

(Whereupon Mrs. Albert L. Watson was excused as a witness, and 
Mrs. Laura M. Childress called as a witness, having first been duly 
sworn, testified as follows:) 
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TESTIMONY OF MRS. LAURA M. CHILDRESS 


Mr. Ware. Would you please state your name? 

Mrs. Cuitpress. Laura M. Childress. 

Mr. Ware. Would you speak up just a little bit ? 

Mrs. Cuitpress. Laura M. Childress. 

Mr. Ware. And where do you live? 

Mrs. Cuiipress. 20014 Gold Southwest. 

Mr. Ware. And on November 4, 1952, did you vote? 

Mrs. Cutpress. Yes, I did. 

Mr. Ware. And where did you vote? 

Mrs. Cutipress. On Third and 

Mr. Ware. Would that be precinct 27A ? 

Mrs. Cutpress. That is right. 

Mr. Ware. I see, this is a poll book for precinct 27A. Do you 
identify that? I would like to show you—is this your name in the 
poll book ? 

Mrs. Cuiipress. It is. 

Mr. Ware. And what ballot number does it say you received ? 

Mrs. Cutwpress. No. 62. 

Mr. Ware. 62. I would like to show you ballot No. 62, and ask you 
if the marks on that ballot are yours? 

Mrs. Cuivpress. No, not that. 

Mr. Ware. It is not? Would you describe the other mark on the 
ballot? 

Mrs. Curtpress. I just made 

Mr. Ware. You made a cross in the Democratic ticket, in the party 
circle, and what has happened to the cross ? 

Mrs. Cutipress. It seems to be erased. 

Mr. Ware. And where is the cross, now ? 

Mrs. Cuttpress. Under the flag. 

Mr. Ware. And that would be the Republican ticket ? 

Mrs. Curvpress. That is right. 

Mr. Ware. Any questions ¢ 

Senator Porrer. No questions. 

Mr. Ware. Thank you very much. 

(Whereupon, Mrs. Laura M. Childress was excused as a witness, 
and Mrs. W. T. Wiley, called as a witness, having first been duly 
sworn, testified as follows :) 








TESTIMONY OF MRS. W. T. WILEY 


Mr. Ware. Would you please state your name? 

Mrs. Witey. Mrs. W. T. Wiley. 

Mr. Ware. Could you speak up just a little bit louder? 
Mrs. Witey. Mrs. W. T. Wiley. 

Mr. Ware. And where do you live? 

Mrs. Wirtxy. 637 Espanola Avenue, Southeast. 

Mr. Ware. And where did you live on November 4, 1952? 
Mrs. Wier. 637 Espanola. 

Mr. Ware. Has that ever been known as Boston Street ? 
Mrs. Winey. It was, that has been changed since then. 
Mr. Ware. And where did you go? 
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Mrs. Wier. I don’t know the name of the schoolhouse, just south 
of Central, here. 

Mr. Ware. Would that be precinct 37E? 

Mrs. Witery. I think so. 

Mr. Warr. I show you a pollbook marked “Precinct 37E.” I would 
like to show you a name in that pollbook. Would this be your name, 
Mrs. W. T. Wiley? 

Mrs. Winey. Yes; that is right. 

Mr. Ware. And what ballot number does it say you received. 

Mrs. Wixey. 1467. 

Mr. Ware. 1467. I would like to show you ballot No. 1467, and ask 
you to examine the marks on that ballot, and tell me whether you made 
the marks on the ballot. Did you make the marks, these marks 
| indicating | ¢ 

Mrs. Winey. Yes, those are mine. 

Mr. Ware. How about this mark | indicating | ? 

Mrs. Witey. No; I didn’t. Here is mine. These, you see, are 
identical. 

Mr. Ware. You made it for Patrick J. Hurley? 

Mrs. Wirry. This is with a different pencil, but these are not mine, 
atall. I made these, and this, and that one, and that one, and that and 
that. Those are all mine, with the lighter marks, but that heavier 
one — 

Mr. Ware. But the heavier one in the box for Senator Dennis 
Chaviz, you did not make ? 
Mrs. Winey. I did not. 


Senator Barrett. Has it been erased ? 


Mr. Warr. No; it has not been erased. That has just been marked. 
It is heavier. Thank you, very much. 

(Whereupon, Mrs. W. 'T. Wiley was excused as a witness and Mrs. 
Rosa H. Padilla, called as a witness, having first been duly sworn, 
testified as follows :) 


TESTIMONY OF MRS. ROSA H. PADILLA 


Mr. Ware. Would you state your full name? 

Mrs. Papitua. Rosa H. Padilla. 

Mr. Ware. Will you speak up just a little bit louder ? 

Mrs. Paptiua. Rosa H. Padilla. 

Mr. Ware. P-a-d-i-l-l-a! 

Mrs. Papiuua. Yes. 

Mr. Ware. Where do you live? 

Mrs. Papriia. 302 South Second Street. 

Mr. Ware. On election day, what precinct did you vote? 

Mrs. Papua. 27A. 

Mr. Ware. That was November 4, 1952? 

Mrs. Papua. Yes. 

Mr. Ware. I show you a pollbook, do you identify that precinct 
QT A? 

(Witness nodded.) 

Mr. Ware. Let’s see, I would like you to look at this pollbook, and 
can you identify this name? 


Mrs. Papinua. Yes. 
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Mr. Ware. And that is you, Rosa Padilla? 

Mrs. Paprtia. That is mine. 

Mr. Ware. And what ballot number is next to your name? 

Mrs. Papi. 59. 

Mr. Ware. 59? 

Mrs. Paptiia. That is 59. 

Mr. Ware. Yes; I would like to show you ballot No. 59, and ask 
you to examine it, and tell me if you made the marks on that ballot? 
Did you put the mark in the party circle? 

Mrs. Papiuia. Yes; that is the only one. 

Mr. Ware. That is the only mark you made, in the Republican 
Party circle? 

Mrs. Papriia. Yes. 

Mr. Ware. Are there any other marks on that ballot ? 

Mrs. Papiuia. There is one, here [| indicating]. 

Mr. Ware. For whom is that marked? 

Mrs. Papttua. Eugene Lujan. And A. Viviani. 

Mr. Ware. And did you place either one of those marks on the 
ballot ? 

Mrs. Papia. I didn’t. 

Mr. Ware. You did not—— 

Senator Porrer. Do you have any idea who would have marked 
your ballot? 

Mrs. Papitia. No; I haven't. 

Senator Porrer. Does it make you a little indignant that someone 
marked your ballot ? 

Mrs. Papruia. It made me mad. 

Senator Porrer. Thank you, kindly. 

Mr. Ware. Thank you, very much. 

(Whereupon, Mrs. Rosa H. Padilla was excused as a witness, and 
Mrs. Robert E. Roy, called as a witness, having first been duly sworn, 
testified as follows:) 


TESTIMONY OF MRS. ROBERT E. ROY 


Mr. Ware. Mrs. Roy, would you state your full name, please? 

Mrs. Roy. Mrs. Robert E. Roy. 

Mr. Ware. And where do you live, Mrs. Roy? 

Mrs. Roy. 3083 38th Place, Sandia Base. 

Mr. Ware. And did you live there on November 4, 1952? 

Mrs. Roy. Yes, sir. 

Mr. Ware. And did you vote in the November 4, 1952, election ? 

Mrs. Roy. Yes; I did, sir. 

Mr. Ware. And where did you vote? 

Mrs. Roy. 37E. 

Mr. Ware. I show you a pollbook. Could you identify that, the 
precinct ? 

Mrs. Roy. Yes, sir. 

Mr. Ware. It is 37E? 

Mrs. Roy. 37E. 

Mr. Ware. Thank you. I would like to show you a name in the 
pollbook. Is this your name? 

Mrs. Roy. That is my name, sir. 

40082—583——18 
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Mr. Ware. And what ballot number does it say? 

Mrs. Roy. 589. 

Mr. Ware. And this is your husband, I believe? 

Mrs. Roy. That is my husband. 

Mr. Ware. I would like you to examine ballot 589, and tell me if 
you made the marks on the ballot. Did you make the mark in the 
Republican circle? 

Mrs. Roy. I made one, and one only, sir, in the Republican ticket 
large circle. 

Mr. Ware. And did you make the mark next to John J. Dempsey? 

Mrs. Roy. And I believe I would have made them a little more 
clearly, and a little more distinct, and not quite so sloppy. Those 
marks I did not make. 

Mr. Ware. And you are positive you did not make them ? 

Mrs. Roy. Yes, sir. 

Mr. Ware. And how about Antonio Hernandez? 

Mrs. Roy. No, sir. 

Mr. Ware. And Everett Grantham ? 

Mrs. Roy. No, sir. 

Senator Porrer. All except the pencil that was used to mark in 
the individual square? 

Mrs. Roy. They are not the same pencil that I used, sir. 

Senator Porrer. What do you think about somebody monkeying 
with your ballot, after you have already voted ? 

Mrs. Roy. Well, I would like to get him by the neck. 

Senator Barrerr. You used an indelible pencil ? 

Mrs. Roy. I did, sir. The other looks like it could easily be erased, 
the other marks on there. 

Senator Porrer. Thank you very much. 

Mr. Ware. Thank you for coming in. 

(Whereupon, Mrs. Robert E. Roy was excused as a witness, and 
Mrs. Francis Leon Acosta, called as a witness, having first been duly 
sworn, testified as islines:) 


TESTIMONY OF MRS. FRANCIS LEON ACOSTA 


Mr. Ware. Would you please state your full name? 

Mrs. Acosta. Francis Leon Acosta. 

Mr. Ware. Mrs. Leon Acosta, and where do you live? 

Mrs. Acosta. Route 3, box 910. 

Mr. Ware. And on November 4, 1952, did you live at route 3, box 
879? 

Mrs. Acosta. No, I didn’t live, at that time, I had already moved. 

Mr. Ware. I see, but that was your address ? 

Mrs. Acosta. Umhumm, my old address. 

Mr. Ware. I see, and what precinct did you vote? 

Mrs. Acosra. At the Atrisco School. 

Mr. Ware. Would that be Del Rio? They call the precinct Del 
Rio? 

Mrs. Acosta. Umhumm. 

Mr. Ware. All right, now, let’s look at the pollbook. 

Senator Barrerr. What number? 

Mr. Ware. I don’t know. What number is Del Rio? It is not on 
the pollbook. Oh, I’m sorry, precinct 2. This is precinct 2 pollbook. 

All right, now, if you will identify this name? 
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Mrs. Acosta. Mrs. Leon Acosta. 

Mr. Ware. That is your name? 

Mrs. Acosta. Yes. 

Mr. Ware. And what ballot number does it say you voted? 

Mrs. Acosta. No. 601. 

Mr. Ware. I show you ballot No. 601, and ask if you made the marks 
on that ballot? 

Mrs. Acosta. I did, only I made the same mark I had in there 
(indicating). 

Mr. Ware. You used a ticket mark in the Democratic Party circle? 

Mrs. Acosra. Yes. 

Mr. Ware. And would you describe the mark that is on the ballot, 
now? 

Mrs. Acosta. Well, I had a check mark, and someone put an X over 
it. 

Mr. Ware. Sorone put an X over the check mark? 

Mrs. Acosta. Yes. 

Mr. Ware. Umhumm. Thank you very much. 

(Whereupon, Mrs. Francis Leon Acosta was excused as a witness, 
and Mrs. Clarence Anderson, called as a witness, having first been 
duly sworn, testified as follows:) 


TESTIMONY OF MRS. CLARENCE ANDERSON 


Mr. Ware. Would you please state your full name? 

Mrs. Anprerson. Mrs. C. E. Anderson. 

Mr. Ware. Would you speak up just a little louder? 

Mrs. ANperson. Mrs. C. E. Anderson. 

Mr. Ware. And Mrs. Anderson, what is your address? 

Mrs. Anperson. 1855 Patton Road. 

Mr. Ware. Now, you are also known as Mrs. Clarence Anderson ? 

Mrs. Anperson. Yes. 

Mr. Ware. On November 4, 1952, did you live at 1855 Patton Road? 

Mrs. AnpEerson. Yes, sir. 

Mr. Ware. And did you vote on November 4, 1952——(inter- 
rupted). 

Mrs. ANpERsoN. Yes, sir. 

Mr. Warr. And where did you vote? 

Mrs. Anperson. Kit Carson School. 

Mr. Ware. And would that be Armijo precinct? 

Mrs. Anperson. Yes. 

Mr. Ware. Or precinct 9B? 

Mrs. Anperson. Yes. 

Mr. Ware. I show you a pollbook labeled precinct 9B. Would 
you identify that name in the pollbook ? 

Mrs. Anperson. Yes. 

Mr. Ware. That is your name? 

Mrs. AnperRSoN. Yes. 

Mr. Ware. And would you identify the ballot number? 

Mrs. AnpERSON. 261. 

Mr. Warr. 261. I would like to show you ballot number 261, and 
ask you to identify the marks upon that ballot. 

Mrs. Anverson. Well, I voted straight Democrat. 

Mr. Ware. And you are straight Republican, or straight Democrat ? 
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Mrs. Anverson. Yes, all but three. That was Wiley, Calvin Horn, 
and——let’s see, Wiley and Calvin Horn, and Paul Tackett. 
Mr. Ware. Those are the only three in the Democratic Party that 
yu voted for ? F 
Mrs. AnperRson. Yes. 
Mr. Ware. In other words, did you make this mark next to Senator 
Dennis Chavez’ name, this X ? 

Mrs. Anperson. No. 

Mr. Ware. You did not? By the name of John Dempsey, did you 
make that mark? 

Mrs. Anperson. No. 

Mr. Ware. By the name of Everett Grantham, did you make that 


y 


- 


mark ? 
Senator Barrerr. Did you say you voted straight Democratic 
ticket ? 


Mrs. Annrerson. Yes, I vote straight Democrat, I voted just like 
my husband did. 

Senator Barrerr. Which column did you make the marks? This 
is Republican. 

Mrs. Anprerson. And I also had one in this, but it was never——it 
wasn’t when I came up here, before. There was no X in that. 

Mr. Warr. Um-hum. 

Mrs. ANpEeRSON. Because I remember asking him—see, this is my 
first time to vote. 

Mr. Ware. Um-hum. 

Mrs. Anperson. And he had to help me, and I remember asking 
about this circle, and he said, put an X there. 

Mr. Warr. Um-hum. Is there an X there, now? 

Mrs. Anprerson. No. 

Mr. Ware. Could we lay the ballot down, here, a moment, so we 
could look at it? There are 2 marks, here, there is 1 under the box of 
Patrick J. Hurley, and 1 in the box of Senator Dennis Chavez. Which 
of these did you make? 

Mrs. Anprerson. Well, I wanted the Democrat. 

Mr. Ware. Well, which is the Democrat, do you know, ma’am? 

Mrs. Anprrson. This one [indicating]. 

Mr. Ware. Senator Chavez? 

Mrs. AnpErsoN. Yes. 

Mr. Ware. Then, did you not make this one? 

Mrs. Anperson. No, I got it mixed up, the Republican I wasn’t 
voting for. 

Mr. Ware. In other words, did you make these marks, here? 

Mrs. Anverson. No. 

Mr. Ware. Did you—you didn’t make the mark in the Hurley box? 

Mrs. Anverson. No, see, I put the X up here, for the straight 
Democrat. 

Mr. Ware. Um-hum. Did you mark—you didn’t make a mark for 
Edwin L. Mechem, then? 

Mrs. Anperson. No. 

Mr. Ware. Did you make the mark for G. W. Evans? 

Mrs. Anperson. No. 

Mr. Ware. You did not? How about George W. Beach? 

Mrs. Anprerson. No. 
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Mr. Ware. How about Harvey J. Golightly? 

Mrs. Anperson. No; none of those. 

Mr. Ware. Or H. O. Ford? 

Mrs. ANperson. No. 

Mr. Ware. Or Harold Hubbell ? 

Mrs. Anverson. No. 

Mr. Ware. But you did make these other marks, over here, on the 
Democratic column ? 

Mrs. Anperson. Yes; and I also had the X here [indicating]. 

Mr. Ware. I see, you had an X there. Is there an X there, now? 

Mrs. Anverson. No. 

Mr. Ware. Does it look like there ever was an X there, on that? 

Mrs. Anperson. No, you couldn’t tell if there was. 

Mr. Ware. Could you identify these marks as yours, would you say 
that these are your marks 

Mrs. Anperson. Yes, I think they are. 

Mr. Ware. Um-hum, could you be sure that they are? 

Mrs. ANpERSON. Well, they are both by pencil, but I am sure that I 
marked this side, it is the Democrat. 

Mr. Ware. Yes; is there any difference between the marks on the 
Republican side, and the Democratic side? Would you say they were 
made by a different pencil, or they looked different ? 

Mrs. Anprerson. Well, they don’t look as straight as mine, if you 
will notice; I tried to make it neat. 

Mr. Ware. In other words, the ones on the Republican side have a 
slight lean to them ? 

Mrs. Anprrson. Yes; they are different from mine. 

Mr. Warn. All right; thank you very much. 

(W ae Mrs. Clarence E. Anderson was excused as a witness, 
and Mr. Anderson, called as a witness, having first been duly 
sworn, samc as follows:) 


TESTIMONY OF C. E. ANDERSON 


Mr. Ware. Would you please state your name, sir? 
Mr. Anperson. C. E. Anderson. 
Mr. Ware. And, Mr. Anderson, what is your address ? 
Mr. Anperson. 1855 Patton. 
Mr. Ware. And did you vote on the November 4, 1952 
(Witness nodded.) 
Mr. Ware. And where did you vote, sir? 
Mr. Anperson. Kit Carson School. 
Mr. Ware. That would be precinct 9-B? That is Armijo? 
(Witness nodded.) 
Mr. Ware. I show you a poll book marked “Precinct 9 B.”. Would 
ou identify this as your name, Mr. C. E. Anderson, 1855 Patton 
Ro ad, and what ballot number does it say you received ¢ 
Mr. ANDERSON. 262. 
Mr. Ware. 262. I would like to show you ballot number 262, and 
ask you if you made the marks that appear on that ballot ? 
Mr. Anperson. I made these. 
Mr. Ware. You made those three? 
Mr. Anperson. And this up here [indicating]. 
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Mr. Ware. But you didn’t make those marks; in other words, you 
put an X in the Re »public an Party circle, and now it is scratched. over 
with a pencil. Did you make the marks that scratched the X over? 

Mr. Anperson. No. 

Mr. Ware. Youdid not? Are there any other marks on the ballot, 
that you see, that you did not make? 

Mr. Anperson. I didn’t make these [indicating]. 

Mr. Ware. You didn’t vote any of those? 

Mr. Anverson. No; I voted this [indicating]. 

Mr. Ware. You didn’t vote any of the Republican, I see. In other 
words, you voted the straight Republican ticket, by putting an X in 
the party c = le, and then you crossed over for these three candidates, 
Mr. Wiley, Tackett, and Mr. Horn? 

Mr. Anperson. Yes. 

Mr. Ware. But you did not make any of the marks that appear in 
the Republican squares ? 

Mr. Anverson. No; I didn’t. 

Mr. Ware. It was necessary to make them—— 

Senator Barretr. What number is it? 

Mr. Ware. Ballot No. 262. Someone has scratched the ballot out of 
the Republican circle? 

(Witness nodded. ) 

Mr. Ware. All right; thank you very much. 

(Whereupon, Mr. C. E. Anderson was excused as a witness, and 
Mrs. Jack Torres, ¢: alle d as a witness, having first been duly sworn, 
testified as follows:) 


TESTIMONY OF MRS. JACK TORRES 


Mr. Ware. Would you please state your full name? 

Mrs. Torres. Mrs. Jack Torres. 

Mr. Ware. Mrs. Jack Torres? 

Mrs. Torres. Yes. 

Mr. Ware. And how do you spell that, T-o-r—— 

Mrs. Torres. T-0-r-r-e-s. 

Mr. Ware. All right; and where do you live, Mrs. Torres? 

Mrs. Torres. 1407 Sixth Southwest. 

Mr. Ware. And did you live there on November 4, 1952? 

Mrs. Torres. Yes. 

Mr. Ware. And did you vote on November 4, 1952 

Mrs. Torres. Yes, sir. 

Mr. Ware. And do you recall what precinct you voted in? 

Mrs. Torres. No. 

Mr. Ware. Would it be known as Saw Mill? 

Mrs. Torres. Yes. 

Mr. Ware. And would that be precinct No. 19A? 

Mrs. Torres, Yes. 

Mr. Ware. I show you a pollbook marked “Precinct 19A.” I would 
like you to identify this name. Is that your name that appears in 
the pollbook? 

Mrs. Torres. Yes. 

Mr. Ware. And what ballot number does it say you received? 

Mrs. Torres. 147. 
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Mr. Ware. 147. I would like to show you ballot No. 147, and ask 
you if you can identify the marks that appear on that ballot? 

Mrs. Torres. I made that findicating’) 

Mr. Ware. You made this? 

Mrs. Torres. All those. 

Mr. Ware. All those. Now, could I ask you if you made this 
mark, here [indicating] ? 

Mrs. Torres. No. 

Mr. Ware. Did you not? In other words, you did not vote for 
Frank E. Mann? 

Mrs. Torres. No. 

Mr. Ware. After you voted, did you fold your ballot and put it in 
the box, yourself? 

Mrs. Torres. Yes. 

Mr. Ware. You did? 

Mrs. Torres. (Witness nodded. ) 

Mr. Ware. Thank you very much, Mrs. Torres. 

Senator Barrert. Well, we will declare a 10-minute recess. 

(Whereupon, the committee hearing was recessed from 2:20 p. m., 
until 2:53 p. m., at which time the following proceedings were had :) 

Senator Barrerr. The committee will come to order. 

Mr. Ware. Mr. Thomas Robinson. 

(Whereupon, Mr. Thomas Robinson, called as a witness, having first 
been duly sworn, testified as follows:) 


TESTIMONY OF THOMAS ROBINSON 


Mr. Ware. Would you state your full name, sir? 

Mr. Rosinson. Thomas Taylor Robinson. 

Mr. Ware. Where do you live, Mr. Robinson? 

Mr. Rogsrnson. West Sandia Drive, Sandia Base. 

Mr. Ware. And did you live there on November 4, 1952, sir? 

Mr. Roprnson. Yes. 

Mr. Ware. And did you vote November 4, 1952? 

Mr. Rogrnson. I did. 

Mr. Ware. And where did you vote, sir? 

Mr. Rostnson. I voted in the school there, in precinct 37E. 

Mr. Ware. I show you a ballot book marked 37E. I also show 
youaname. Is that your name, sir? 

Mr. Rosrnson. It is. 

Mr. Ware. And what ballot number does it say you received? 

Mr. Ropstnson. 542. 

Mr. Ware. 542. I show you ballot No. 542, and ask you if you 
made the marks upon that ballot? 

Mr. Rostnson. | didn’t make all of them. 

Mr. Ware. Which ones did you make, sir? Did you make these 
marks [indicating] ? 

Mr. Roprnson. I made all of them, excepting this one, here 
[indicating]. 

Mr. Ware. Except the one in the Democratic Party circle? 

Mr. Rogsrnson. Right. 

Mr. Ware. Did you fold your ballot and put it in the box, sir? 

Mr. Roxrnson. I folded it, but didn’t put it in the box. The clerk 
put it. 
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Mr. Ware. The clerk put it in. Did you watch the clerk put it in 
the box? 

Mr. Rosrnson. Yes, sir; after tearing out the number. 

Senator Porrer. Did I understand you to say, Mr. Robinson, is that 
the name? 

Mr. Roprnson. Yes. 

Senator Porrer. That you didn’t put an X in the Democratic circle? 

Mr. Rogrnson. That is correct. 

Senator Porrer. You didn’t put an X ? 

Mr. Roprnson. I did not make that mark on it. 

Senator Porrer. What—what do you think about people marking 
your ballot, after you have voted and deposited your ballot in the 
ballot box ? 

Mr. Roprnson. They are taking away the rights of a citizen, and 
violating the Constitution of the United States. 

Senator Porrer. Do you have any idea who did this? 

Mr. Rorsrnson. Absolutely no idea. 

Senator Porrer. Thank you kindly. 

(Whereupon, Mr. Thomas Taylor Robinson was excused as a wit- 
ness, and Mr. Adam Bruce Waldie, called as a witness, having first 
been duly sworn, testified as follows :) 


TESTIMONY OF ADAM BRUCE WALDIE 


Mr. Ware. What is your full name, sir? 

Mr. Waxprie. Adam Bruce Waldie. 

Mr. Ware. Where do you live? 

Mr. Waxpre. 318 South Fifth Street. 

Mr. Ware. And did you live there on November 4, 1952 4 

Mr. Waxpre. I did. 

Mr. Ware. And did you vote on November 4, 1952 ? 

Mr. Watpte. I did. 

Mr. Ware. Where did you vote, sir? 

Mr. Watpre. The old Central School at Third and Lead. 

Mr. Ware. Would that be precinct 27A ? 

Mr. Watpre. Yes. 

Mr. Ware. I show you a pollbook marked “274.” I would like to 
show youaname, Is this your name, sir? 

Mr. Watpie. Yes, sir; it is. 

Mr. Ware. And what ballot number is beside your name? 

Mr. Watpre. No. 50. 

Mr. Ware. No. 50. I would like to show you ballot No. 50, and 
ask you if you marked the ballot, as it now appears, if you put those 
marks on the ballot? 

Mr. Watpre. This X I did not put in there. 

Mr. Ware. That is an X to whose name, sir? 

Mr. Waupie. That is next to Viviani’s name. 

Mr. Ware. And who did you mark it for ? 

Mr. Waupre. I did put a name in for Harvey J. Golightly, and that 
has been erased. 

Mr. Ware. You can see the erasure mark ? 

Mr. Waupre. Yes, sir. 

Senator Porrer. In other words, the man you voted for, for county 
commissioner, third district, your mark has been erased ? 

Mr. Waupre. Yes, sir. 
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Senator Porrer. And in lieu thereof, the mark was placed for his 
opponent ? 

Mr. Watpre. Yes, sir. 

Senator Porrer. What do you think about changing your marks on 
your ballot? 

Mr. Wa.pre. I think it is pretty rotten, myself. 

Senator Porrer. Do you have any idea who did it? 

Mr. Watptr. No. 

Senator Porrer. Have you had any knowledge of votes in the past, 
that have been changed after 

Mr. Watpte. Not definite knowledge. Hearsay. 

Senator Porrer. Well, that is—we wish to thank you for coming 
here, today. 

(Whereupon, Mr. Adam Bruce Waldie was excused as a witness, 
and Capt. Thomas G. Trainor, called as a witness, having first been 
duly sworn, testified as follows :) 





TESTIMONY OF CAPT. THOMAS G. TRAINOR 


Mr. Ware. Would you state your full name? 

Captain Trarnor. Thomas G. Trainor. 

Mr. Ware. And where do you live, sir? 

Captain Trarnor. At 229 Perimiter Drive SE., Albuquerque, 
N. Mex. 

Mr. Ware. And did you live there on November 4, 1952, sir? 

Captain Trarnor. I did. 

Mr. Ware. And where did you vote, November 4, 1952? 

Captain Tratnor. Yes, I did. 

Mr. Ware. And where did you vote, sir? 

Captain Trarnor. I voted over here in the school south and east 
of my home, I think precinct 37 E. 

Mr. Ware. Precinct 37 E? 

Captain Trarnor. I think it is. 

Mr. Ware. I show you a pollbook marked “Precinct 37 E.” 

Captain Trarnor. That is right. 

Mr. Warr. And—let’s see, I show you a name. Is that your name, 
sir? 

Captain Trarnor. Yes, sir, it is. 

Mr. Ware. And what ballot number is opposite your name? 

Captain Trarnor. 619. 

Mr. Ware. I show you ballot No. 619, and ask you if you made the 
marks that appear on that ballot, sir? 

Captain Tratnor. I made all the marks on this ballot, with the 
exception of one. 

Mr. Ware. Which one was that, sir? 

Captain Trarnor. I did not make this X in this circle, up here 
[indicating], on the Democratic ticket. 

Mr. Ware. You did not make the X in the Democratic Party circle? 

Captain Trainor. No, sir, I did not. 

Senator Porrer. In other words, you didn’t mark an X in either 
of the top circles? 

Captain Trarnor. No, sir, I did not. 

Senator Porrer. Captain, how long have you been in the service? 

Captain Trarnor. Well, I was recalled at the outbreak of the 
Korean War, but I served 5 years in World War II. 
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Senator Porrer. One of the things you fought for, was the validity 
of your ballot, wasn’t it? 

Captain Trarnor. Yes, sir; it was. 

Senator Porrer. What did you think about this? 

Captain Trarnor. I was shocked be yond words, when I saw that X 
in the Democratic circle. I could hardly believe it. 

Senator Porrer. It is quite a shame to a man in uniform, isn’t it? 

Captain Trarnor. It certainly is. 

Mr. Ware. Any further questions? Thank you, Captain. 

(Whereupon, Capt. Thomas G. Trainor was excused as a witness, 
and Mr. John M. House called as a witness, having first been duly 
sworn, testified as follows:) 


TESTIMONY OF JOHN M. HOUSE 


Mr. Ware. Would you have a seat, Mr. House. Would you state 
your full name, sir? 

Mr. House. John M. House. 

Mr. Ware. And where do you live, Mr. House? 

Mr. House. 545 Southeast Espanola. 

Mr. Ware. 545 Southeast Espanola? 

Mr. Houser. Espanola, Southeast. 

Mr. Ware. And did you live there on November 4, 1952? 

Mr. Hovse. Yes, sir. 

Mr. Ware. And where did you vote November 4, 1952? 

Mr. House. I believe the ballot 

Mr. Ware. Did you vote on November 4, 1952? 

Mr. House. I believe that is right. 

Mr. Ware. You did? 

Mr. Houser. Once in the schoolhouse. 

Mr. Ware. That was in November 4, 1952? 

Mr. House. You are right, um-hum. 

Mr. Ware. Um-hum, and what precinct is that, do you know, sir? 

Mr. House. Not exactly. Thirty-seven. 

Mr. Ware. Thirty-seven E, would that be it? 

Mr. House. Yes. 

Mr. Ware. I show you a ballot marked “37 E.” I show you a 
name, is this your name, sir? 

Mr. House. Yes, sir. 

Mr. Ware. And what ballot number does it say, opposite your name? 

Mr. House. 1057. 

Mr. Ware. 1057. I show you ballot No. 1057, and ask you to ex- 
amine it, and ask you to tell me if all the marks on that ballot were 
placed there by ee lf ? 

Mr. House. Well, I didn’t make this one [indicating]. 

Mr. Ware. You did not make the mark for Denis Chavez? 

Mr. Howse. No, sir. 

Mr. Ware. you make all the rest of the marks? 

Mr. Hovse. I did. I didn’t make this X [indicating]. 

Mr. Ware. You didn’t make the mark for John Dempsey ? 

Mr. House. No. 

Mr. Ware. The rest of those are yours? 

Mr. House. (Witness nodded.) 

Mr. Ware. All right, sir, thank you very much. 
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(Whereupon, Mr. John M. House was excused as a witness, and Mr. 
Charles Everett Mackey, called as a witness, having first been duly 
sworn, testified as follows:) 


TESTIMONY OF CHARLES EVERETT MACKEY 


Mr. Ware. Would you have a seat, sir: Would you state your full 
name, sir? 

Mr. Mackey. Charles Everett Mackey. 

Mr. Ware. And what is your address? 

Mr. Mackey. 3336C A Street, Sandia Base. 

Mr. Ware. Did you live there on November 4, 1952, sir? 

Mr. Mackey. I sure did. 

Mr. Ware. And did you vote November 4, 1952? 

Mr. Mackey. Right. 

Mr. Ware. In what precinct? 

Mr. Mackey. I believe it was 37E, this precinct over here [indi- 
cating]. ; 

Mr. Ware. I show you a pollbook marked “Precinct 37 E,” and 
’ll ask you if you will identify your name in the pollbook? 

Mr. Mackey. It is right here, and here is my ballot number. 

Mr. Ware. 559 is your ballot number? 

Mr. Mackey. Yes, sir. 

Mr. Ware. I would like for you to examine ballott 559, and tell me 
if you made the marks on this ballot ? 

Mr. Mackey. Every one, except this one, up here, with the Demo- 
cratic ticket circle. All the rest of them are mine, except that one. 
It is obvious that has been made with a different type of pencil. 

Mr. Ware. That has been made with a different type of pencil? 

Mr. Mackey. Yes. 

Mr. Ware. You did not make the X mark in the Democratic Party 
circle? 

Mr. Mackey. No, sir. 

Mr. Ware. Just a moment, sir. 

Senator Porrer. It appears to you that has been made with a dif- 
ferent type of writing instrument? 

Mr. Mackey. Right; the other is indelible pencil, and that mark, 
up there, is with another type of pencil. All my marks are methodi- 
cally made, while that one has been scribbled in, in a hurry. 

Senator Porrrer. Do you have any idea who put that mark there? 

Mr. Mackey. None at all. Either I put the ballot in, myself, or I 
saw it put in, but it went in the box under my eyes. 

Senator Porrer. What do you think of this type of 

Mr. Mackey. Well, I think it is an infringement upon my rights as 
a citizen of the country, and something you wouldn’t expect on this 
side. It might be done in Russia, somewhere, but I think it is an 
abuse of the privilege of voting, which I consider to be practically 
sacred. 

Senator Porrer. We certainly share your convictions, and hope this 
never happens again, whether it be in New Mexico, or any other place. 
Thank you kindly. 

Mr. Mackey. You bet. 

ree Mr. Charles Everett Mackey was excused as a wit- 
ness, and Mr. Abraham B. Carreras, called as a witness, having first 
been duly sworn, testified as follows :) 
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TESTIMONY OF ABRAHAM B. CARRERAS 


Mr. Ware. Would you state your full name, sir? 

Mr. Carreras. Abraham B. Carreras. 

Mr. Ware. Abraham Carreras? 

Mr. Carreras. Carreras. 

Mr. Ware. Where do you live? 

Mr. Carreras. 1404 Gerald. 

Mr. Ware. 1404 Gerald? 

Mr. Carreras. Gerald Southeast. 

Mr. Ware. And did you live there on November 4, 1952? 

Mr. Carreras. I did. 

Mr. Ware. Did you vote on November 4, 1952? 

Mr. Carreras. | did. 

Mr. Ware. Do you remember what precinct you voted in, sir? 

Mr. Carreras. No; it was a little school down there, on Broadway, 
I don’t know. 

Mr. Ware. It would be San Jose? 

Mr. Carreras. It must have been San Jose. 

Mr. Ware. I show you a pollbook marked “Precinct San Jose 1A”; 
I will ask you to identify that name. That is your name, and this— 
what number ballot were you given? 

Mr. Carreras. I don’t remember. 

Mr. Ware. Well, from here, sir, would that be ballot No. 550? 

Mr. Carreras. Um-hum. 

Mr. Ware. I show you ballot No. 550, and ask you if you made the 
marks that now appear on that ballot? 

Mr. Carreras. No; it looks to me like I made them, except this one, 
and this one isn’t my writing. I left quite a few of those empty. 

Mr. Ware. You did not make the mark in the Democratic Party 
circle? 

Mr. Carreras. No. 

Mr. Ware. And did you make the one for John J.—I’m sorry, 
Antonio J. Fernandez? The rest of the marks are yours? 

Mr. Carreras. The rest are mine. 

Senator Barrett. Thank you very much. 

Mr. Ware. Thank you, sir. 

(Whereupon, Mr. Abraham B. Carreras was excused as a witness, 
and Mr. George C. McDonald, called as a witness, having first been 
duly sworn, testified as follows:) 


TESTIMONY OF GEORGE C. McDONALD 


Mr. Ware. Would you state your full name, sir? 

Mr. McDonaup. George C. McDonald. 

Mr. Ware. And where do you live, Mr. McDonald? 

Mr. McDonatp. 3151 44th Place, Sandia Base. 

Mr. Ware. And did you live there on November 4, 1952? 

Mr. McDonanp. I did. 

Mr. Ware. And did you vote on November 4, 1952? 

Mr. McDonatp. I did. 

Mr. Ware. And where did you vote, sir? 

Mr. McDonatp. At the schoolhouse, precinct 37 E. 

Mr. Ware. I show you a pollbook marked “37 E,” and ask you to 
identify it. 
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Mr. McDonatp. Yes. 

Mr. Ware. I also would like you to identify the name in the poll- 
book. Is that your name, sir? 

Mr. McDonatp. That is. 

Mr. Ware. And what ballot number is opposite your name? 

Mr. McDonatp. 567. 

Mr. Ware. Now, I will show you ballot No. 567, and ask you to 
identify the marks on that ballot. 

Mr. McDonatp. It remains as when I saw it before. This is the 
strange mark I did not make. 

Mr. Ware. You did not make the mark in the Democratic Party 
circle? 

Thank you, sir, just a moment. 

Senator Barrerr. This mark, Mr. McDonald, in the Democratic 
Party circle, is entirely different than the markings made for the 
other? 

Mr. McDonatp. Right. 

Senator Barrerr. Placed on the ballot, is that right ? 

Mr. McDonaxp. In each place, I think that you will find that these 
X’s are much more regular than that. I have further assurance that 
this is not my mark. because I went into the ballots, knowing exactly 
who I was to vote for. I had made a search, beforehand. 

Mr. Ware. You studied the ballot before you marked it? 

Mr. McDona.p. I studied the tickets. 

Mr. Ware. The tickets, before the election, you mean ? 

Mr. McDonatp. Subsequently, when I was asked to look at this 
ballot, a few weeks ago, I compared that to the list that I had voted 
for, and there were no changes on the ballot at all, other than this 
one. I recall not having marked that, because I obviously voted a 
split ticket, and did not, in conscience want to mark either of the 
main headings. 

Senator Barretrr. Thank you very much. 

Mr. Ware. Thank you, Mr. McDonald. 

(Whereupon, Mr. George C. McDonald was excused as a witness, 
and Mr. Edward B. Horton, called as a witness, having first been duly 
sworn, testified as follows :) 


TESTIMONY OF EDWARD B. HORTON 


Mr. Ware. Would you state your full name, sir? 

Mr. Horton. Edward B. Horton. 

Mr. Ware. And where do you live, Mr. Horton? 

Mr. Horton. 408 Pennsylvania Southeast. 

Mr. Ware. And did you live there on November 4, 1952? 

Mr. Horton. I did. 

Mr. Ware. Did you vote November 4, 1952? 

Mr. Horron. I did. 

Mr. Ware. And where did you vote, sir? 

Mr. Horron. I voted at 37th precinct. 

Mr. Ware. Precinct 37E ? 

Mr. Horton. I think so. 

Mr. Ware. I show you a pollbook marked “Precinct 37E.” I would 
like for you to identify your name, there. 

Mr. core, This is me, here [indicating]. 
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Mr. Ware. That is your name? And what ballot number is oppo- 
site your name? 

Mr. Horron. 636. 

Mr. Ware. 636. I show you ballot 636, and ask you if you made 
all the marks that appear - that ballot, sir? 

Mr. Horron. All except the X [indicating]. 

Mr. Ware. You did not place the X in the Democratic Party circle? 

Mr. Horton. I did not. This is the only one. 

Mr. Ware. Did you fold the ballot, and put it in the ballot box, 
yourself ? 

Mr. Horton. That, I don’t recollect. I folded it, I know, I think 
I had—I think I had someone drop it—— 

Mr. Ware. To drop it in the box? 

Mr. Horton. Drop it in the box. 

Mr. Ware. Pardon me, sir, would you say that is a different type of 
pencil, than the other marks? 

Mr. Horton. Yes, sir; it is. 

Mr. Ware. It is?) Thank you very much. 

(Whereupon, Mr. Everett B. Horton was excused as a witness.) 

Mr. Ware. I would like to point out, this is contested by the 
Chavez forces. 

(Whereupon, Mr. Howard Franklin Devaney, called as a witness, 
having first been duly sworn, testified as follows :) 


TESTIMONY OF HOWARD FRANKLIN DEVANEY 


Mr. Ware. Would you state your full name, sir? 

Mr. Devaney. Howard Franklin Devaney. 

Mr. Ware. And where do you live? 

Mr. Devaney. 3226 34th Street, Sandia Base. 

Mr. Ware. And how long have you lived there, sir? 

Mr. Devanry. Approximately 3 years. 

Mr. Ware. And did you live there on November 4, 1952? 

Mr. Devaney. Yes 

Mr. Ware. And did you vote, November 4, 1952 ? 

Mr. Devaney. I did. 

Mr. Ware. I show you pollbooks marked 37E. 

Mr. Devaney. That is my precinct. 

Mr. Ware. That is your precinct ? 

Mr. Devaney. Right. 

Mr. Ware. I would like to show you a name. Would you identify 
your name in the pollbook, sir? 

Mr. Devaney. Line 14, ballot No. 639. 

he pe Ware. All right, sir, 1 would like to show you ballot No. 639, 

id ask you if you made the marks that now appear on that ballot? 

ae Devaney. Yes, I recognize the markings, with the exception 
of the Democratic presidential electors. There are 1, 2,3, 4 X’s, where 
I did not make 





Mr. Ware. You did not make those X’s? 

Mr. Devaney. Definitely not. 

Mr. Ware. Would you say, in your opinion, they are a different type 
pencil ? 

Mr. Devaney. Definitely, I had a hard-lead indelible pencil. This 
seems to be a soft lead. 
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Mr. Ware. I would like to point out, also, this was contested by the 
Chavez people. 

Senator Porrer. Do you have any idea who—who marked the ballot 
after you voted ? 

Mr. Devaney. No; none whatsoever. 

Mr. Ware. You folded your ry and put it in the ballot box? 

Mr. Devaney. I folded it. I did not put it in the box, myself, I 
handed it to an official. I don’t recall whether she placed it in the 
ballot box, immediately, or not. 

Senator Porrer. You had folded it? 

Mr. Devaney. Yes. 

Senator Porrer. Were you indignant when you found out they 
marked your ballot? 

Mr. Devaney. Yes, I was quite surprised, and I was startled, 
actually, 

It is fr ightful, to say the least. 

Senator Porrer. W ell, we wish to thank you for taking time to 
come down here. 

(Whereupon, Mr. Howard Franklin Devaney was excused as a wit- 
ness, and Mr. Samuel Frederick Burke called as a witness, having 
first been duly sworn, testified as follows:) 


TESTIMONY OF SAMUEL FREDERICK BURKE 


Mr. Ware. Would you speak up, sir? What is your full name, sir? 
Mr. Burke. Samuel Frederick Burke. 
Mr. Ware. Burke? 
Mr. Burke. Burke. 
Mr. Ware. And where do you live? 
Mr. Burke. 541 Chama Southeast. 
Mr. Ware. And did you live there, November 4, 1952? 
Mr. Burke. Yes, sir. 
Mr. Ware. And did you vote November 4, 1952? 
Mr. burke. Yes, sir. 
Mr. Ware. And where did you vote, sir? 
Mr. Burke. I think it was 37E. 
Mr. Ware. 37E? I show you a pollbook marked “Precinct 37E,” 
and ask you if you will identify your name in this pollbook, there! 
(Indicating.] That is your né ume ¢ 
Mr. Burke. Yes, sir. 
Mr. Ware. And what ballot number is opposite your name? 
Mr. Burke. 569. 
Mr. Ware. 569. I would like to show you ballot 569, and ask you if 
you made the marks that now appear on that ballot / 
Mr. Burke. I just made one mark. 
Mr. Ware. You just made the mark in the Republican Party circle? 
Mr. Burke. Yes. 
Mr. Ware. You did not make the marks that appear for the four 
electoral senators ? 
Mr. Burke. No, sir. 
Mr. Ware. Or for Senator Chavez? 
Mr. Burke. No. 
Mr. Ware. Or for John Dempsey ? 
Mr. Burke. No. 
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Mr. Ware. Or for Everett Grantham ? 

Mr. Burke. No. 

Senator Porrrer. Did you notice the marking which you claim you 
made, was made with a harder pencil than the other marks? 

Mr. Burke. It looks like a softer pencil. 

Senator Porrrer. The other one is a softer—— 

Mr. Burke. Yes, sir. 

Senator Porrrer. Do you have any idea how your ballot was marked ? 

Mr. Burke. No, sir, I folded it, and put it in the ballot box, myself. 

Senator Porrer. Has that ever happened to you before, that you 
know of ? 

Mr. Burxr. No,sir. No, sir, I never heard of it. 

Senator Porrer. How do you feel about it 2 

Mr. Burke. Well, I don’t like it very much. 

Senator Porrer. Do you think that the privilege of voting is a pretty 
sacred thing, don’t you? 

Mr. Burke. Yes, sir. 

Senator Porrer. That should be your own individual vote, when 
you left the voting booth, vou want to go home knowing that your votes 
are going to be counted, the way you vote, is that correct ? 

Mr. Burke. That is right. 

Senator Porrer. Thank you xindly. 

(Where = Mr. Samuel Frederick _—— was excused as a witness, 

d Mr. Michael Patrick M: atin: called as a witness having first been 
di fay sworn. testified as follows:) 


TESTIMONY OF MICHAEL PATRICK MARTIN 


Mr. Ware. Would you please state your full name, sir? 
Mr. Martin. Michael Patrick Martin. 
Senator Porrer. You are not Irish, by any chance? 
Mr. Martin. I don’t think so. 
Mr. Ware. And where do you live, Mr. Martin ? 
Mr. Martin. 8100 East Central. 
Mr. Ware. How long have you lived there, sir? 
Mr. Martin. Oh, 3 years, or better. 
Mr. Ware. And did you live there on November 4, 1952? 
Mr. Martrtn. Yes, sir. 
Mr. Ware. And did you vote, Noverber 4, 1952? 
Mr. Martin. Yes, sir. 
Mr. Ware. And where did you vote, sir? 
Mr. Martin. Over here, on the—or—— 
Mr. Ware. In the school 
Mr. Martin. The schoolroom, there, on—what is the name of that 
school, now ? 
Mr. Warr. Would that be precinct 37E, sir? 
Mr. Martin. I guess it is. 
Mr. Ware. I show you a poll book marked “Precinct 37E,” and ask 
you if this is your name appearing in the book, M. P. Martin? 
Mr. Martin. Yes, sir. 
Mr. Ware. And what ballot number is opposite your name, sir? 
Mr. Martin. 582, isn’t it? 
Mr. Ware. 582, that is correct. I would like to show you ballot 
582, and ask you if you placed the marks on this ballot, that now 
appear there? 
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Mr. Martin. I placed this mark, right here [indicating]. 

Mr. Ware. In the Republican Party circle ¢ 

Mr. Martin. Umhumm. 

Mr. Ware. Did you place the marks appearing for the Democratic 
electors ? 

Mr. Martin. No, sir; I didn’t. 

Mr. Ware. For Senator Chavez? 

Mr. Martin. No. 

Mr. Ware. For John Dempsey ? 

Mr. Martin. No. 

Mr. Ware. For Everett Grantham ? 

Mr. Martin. No. I went in, and I was about 3 hours, waiting 
to—— 

Mr. Ware. About 3 hours waiting to vote? 

Mr. Martin. And when I got in there, I was pretty mad, and I made 
up my mind I was just going to vote the straight Republican ticket. 
I was in a hurry, and I [laughed |—— 

Senator Porrer. As a Republican, we hope more people get mad. 

Mr. Ware. But you did not, definitely, place those marks there # 

Mr. Martin. No. 

Mr. Ware. Thank you very much, Mr. Martin. 

(Whereupon Mr. Michael Patrick Martin was excused as a witness; 
and Mr. Raymond H. Schultz, called as a witness, having first been 
duly sworn, testified as follows :) 


TESTIMONY OF RAYMOND H. SCHULTZ 


Mr. Ware. Will you be seated, sir? Will you state your name, 
please ? 

Mr. Scuutrz. Raymond H. Schultz. 

Mr. Ware. And where do you live, Mr. Schultz? 

Mr. Scuutrz. 3121 40th Street, Sandia Base. 

Mr. Ware. And did you live there on November 4, 1952, sir? 

Mr. Scuvuurz. I did. 

Mr. Warr. And did you vote November 4, 1952? 

Mr. Scuutrz. I did. 

Mr. Ware. And in what precinct did you vote ? 

Mr. Scuuurz. 37E. 

Mr. Ware. I show you a pollbook marked “37E.” I would like you 
to identify your name in the pollbook. 

Mr. Scuvtrz. No. 531. 

Mr. Ware. And what ballot number did you mark, sir. 

Mr. Scnutrz. 531. 

Mr. Ware. And I will show you ballot No. 531 and ask you if you 
placed the marks that appear on that ballot, sir? 

Mr. Scuutrz. I placed those that are in ink. 

Mr. Ware. You placed the marks that are in ink? What about the 
pencil marks that are in the Democratic circle, sir? 

Mr. Scuutrtz. I did not. 

Mr. Ware. You did not. All your marks were placed in ink? 

Mr. Scuutrz. That is right. 

Mr. Ware. Um-humm. 

Mr. Scuuttz. It was my pen. 

Senator Barrerr. Thank you very much; thank you. 

40082—53——14 
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Mr. Ware. Thank you very much. 

Mr. Scuutrz. Can I leave this with someone [referring to subpena] ¢ 

Mr. Ware. You may keep it. 

(Whereupon Mr. Raymond H. Schultz was excused as a witness.) 

Mr. Ware. That is all that has been protested out of the box by 
Mr. Baca, who represents General Hurley. I wonder if we could have 
a recess for a short period while further witnesses come in? 

Senator Barrerr. We will have a 15-minute recess. 

(Whereupon the hearing was recessed from 3:26 p. m. until 4:20 
p. m., at which time the following proceedings were had:) __ 

Mr. Ware. Mr. Chairman, would you swear Pedro V. Alarid? 

(Whereupon Mr. Pedro V. Alarid, called us a witness, having first 
been duly sworn, testified as follows :) 


TESTIMONY OF PEDRO V. ALARID 


Mr. Ware. Would you state your full name? 

Mr. Arar. Pedro V. Alarid. 

Mr. Ware. Pedro VY. Alarid? 

Mr. Avarww. That is right. 

Mr. Ware. And where do you live, sir? 

Mr. Avarip. 214 West Iron. 

Mr. Ware. And how long have you lived there, sir? 

Mr. Atari. Oh, since 1941. 

Mr. Ware. Since 1941 ? 

Mr. Atari. That is right. 

Mr. Ware. And did you vote on November 4, 1952? 

Mr. Auarip. Yes, sir. 

Mr. Ware. What precinct did you vote? In what precinct did you 
vote ¢ 

Mr. Auarip. It was 27. 

Mr. Ware. 27A ? 

Mr. Acar. That is right. 

Mr. Ware. Excuse me, there is a ballot missing, here. Mr. Alarid, 
what is your employment ? 

Mr. Atari. Salesman. 

Mr. Ware. And who are you a salesman for? 

Mr. Avarw. Globe Furniture. 

Mr. Ware. For Globe? 

Mr. Atarw. Globe Furniture. 

Mr. Ware. And for how long have you worked for the Globe Fur- 
niture Co. ? i 

Mr. Atari. About 314 years. 
| Mr. Ware. Three ands a half years, and are you currently employed 
there ¢ 

Mr. Atarip. Yes, sir. 

Mr. Ware. On November 4, 1952, did you serve as an election of- 
ficial in precinct 27A ? 

Mr. Atarip. I think I did. 

Mr. Ware. You did? 

Mr. Avarip. I think I did; ves, sir. 

Mr. Ware. You are sure of that? 

Mr. Anarip. Quite sure. 
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Mr. Ware. On that day, what time did you arrive at the polling 
place? 

Mr. Arar. They open up at 9, but I arrived before—about 20 
minutes, 15 minutes before that. 

Mr. Ware. Fifteen minutes before the polls opened ? 

Mr. Avarip. That is right. 

Mr. Ware. And when you arrived, who was there ? 


Mr. = arp. Well, there was Giannini, he was the early one, and 
Mr. Leyba. 


Mr. Ware. Mr. Lehman? 

Mr. Axarip. Mr. Leyba. 

Mr. Ware. Was Mrs. Evans there? 

Mr. Avarip. I don’t remember if she was there. I can’t tell you, 
if she was there. 

Mr. Ware. Now, who appointed you an election official, sir? 

Mr. Auarep. You mean, when we [interrupted ]|—— 

Mr. Ware. Officially. 

Mr. Atarip. When we walked in there? 

Mr. Ware. Yes. 

Mr. Atarip., Giannini. 

Mr. Ware. Mr. Giannini. Had you been appointed, prior to the 
time you went in? 

Mr. Atarip. When I—well, I was appointed as a judge, yes, sir. 

Mr. Ware. Who appointed you as a judge? 

Mr. Atari. The precinct chairman. 

Mr. Ware. And who was that, sir? 

Mr. Axarip. Solamon Padilla. 

Mr. Ware. And he is a Democrat or Republican ? 

Mr. Auariw. He is a Republican. 

Mr. Ware. He is Republican. Now, what was the first thing you 
did when you arrived at the polling place? 

Mr. Atartp. Got the boxes in. 

Mr. Ware. You got the boxes in? 

Mr. Auarip. Yes, sir. 

Mr. Ware. You got them in from where, sir? 

Mr. Atari. Well, we brought them in from Pablo Garcia’s estab- 
lishment. 

Mr. Ware. And who is Pablo Garcia? 

Mr. Auarip. He runs the mortuary. 

Mr. Ware. And is his establishment near the polling place? 

Mr. Aarip. Yes, sir. 

Mr. Ware. Where was the polling place? 

Mr. Auarip. It was at Third and Lead. 

Mr. Ware. Third and Lead? In what building was it in? 

Mr. Avarm. It used to be a schoolhouse there. I don’t remember. 

Mr. Ware. Now, how did you bring the ballot boxes back from Mr. 
Pedro Garcia’s? 

Mr. Avarw. Pablo. Pablo Garcia’s. We brought them in a truck. 

Mr. Ware. Whose truck did you use? 

Mr. Atarm. We used the company truck. 

Mr. Ware. Your company? 

Mr. Avarip. Yes; I take it home in the evenings, and in the morning 
I drove it back. 
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Mr. Ware. After you got the ballot boxes, what did you do, chen? 

Mr. Auarip. Took them over to the school. 

Mr. Warr. After you completed the job, what happened, then ? 

Mr. Aart. I didn’t get you. 

Mr. Ware. oo sir? 

Mr. Auarip. I didn’t get you, sir. 

Mr. Ware. What happened after you completed the job of bringing 
the ballot boxes back from Mr. Pablo Garcia’s? 

Mr. Ararmw. Then I went over to the store. and took the truck 
back. 

Mr. Warr. Then you came back to the polling place? 

Mr. Auarip. That is right. 

Mr .Ware. About what time was it when you got back to the polling 
place? 

Mr. Anarm. It wasn’t only 10 or 15 minutes from that, because the 
store was about 3 or 4 blocks from there. 

Mr. Ware. Had the polling place opened when you got back? 

Mr. Arar. No, sir. 

Mr. Ware. T hey hadn’t started the voting ? 

Mr. Atarp. No, sir 

Mr. Ware. The first voters hadn’t come in? 

Mr. Anarip. No, sir. 

Mr. Warr. What did vou do when you got back, after you got back 
from bringing ‘ truck back ? 

Mr. Atarip. We got organized. and Giannini and we opened up the 
boxes. 

Mr. Ware. Who is Giannini ? 

Mr. Ararip. The other judge. 

Mr. Ware. The other judge? And what is his name, do you know, 
sir? 

Mr. Atarip. No, sir; I don’t know. 

Mr. Ware. You just know his name is Giannini ? 

Mr. ALaArp. Giannini. 

Mr. Warr. What did Mr. Giannini do ? 

Mr. Atartp. He opened up the box, and took out, and gave people 
instructions, who was going to be here, and who was going to be there, 
and to place the ballots on top of the table. 

Mr. Ware. Um-hum. 

Mr. Axarip. And then, the one that is going to be checking the 
names, when they come in, and the ones that is going to write them i in 
the book. 

Mr. Ware. Um-hum. Could you describe the polling place to us? 

Mr. Atarip. You mean, just as you go in? 

Mr. Ware. Inside the room. what ‘did it look like, where the 

Mr. Avarm. It was just a hall. 

Mr. Ware. Is that where—did they have voting booths in this room ? 

Mr. Atarp. Pardon me? No, it is in the next room. 

Mr. Ware. Pardon, sir? 

Mr. Axarip. In the next room they have. There is a hall goes in, 
first. 

Mr. Warr. There was a hall? 

Mr. Avarip. A hall; right. 

Mr. Ware. They didn’t vote in the hall? 

Mr. Avarip. No, sir. 
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Mr. Ware. Where did they vote ? 

Mr. Avarip. They went in another little room; they went into the 
hall, there, where they have the booth. 

Mr. Ware. You went into a hall, you went into another room, and 
that is where they had the voting booths? 

Mr. Avarw. That is right. 

Mr. Ware. And that is where the election clerks were? 

Mr. Ararip. No, they were in the front hall. 

Mr. Ware. They were in the front hall, and they gave you the ballot, 
there, and you went into another room ? 

Mr. Atari. Yes. 

Mr. Ware. And you went inside, and you had the voting booths 
there? 

Mr. Auari. Yes. 

Mr. Ware. And you marked your ballots there? 

Mr. Avarip. That is right. 

Mr. Ware. Now, was there any other room in this same building 
that you used during the election ¢ 

Mr. Ararw. The voting room}; yes, sir. 

Mr. Ware. Yes. Could—would you go to this blackboard, here, 
and draw for us the physical location? 

Mr. Avariw. I am not a good drawer. 

Mr. Ware. Pardon? 

Mr. Avarip. I am not good at drawing. 

Mr. Ware. That is all right; you can try. 

Mr. Auarip. Now, this door comes in from 

Mr. Ware. Is there a street out here? Is there a street out here 
somewhere [indicating on blackboard] ? 

Mr. Arar. Yes, sir; this is the street [indicating]. 

Mr. Ware. This is the street, right here, and then this is the door? 

Mr. Atarip. Coming into the voting place. 

Mr. Ware. That is the hallway, and now, where were the election 
officials in the hallway? 

Mr. Auarip. Right here [indicating]. 

Mr. Ware. They were right there? Draw a little table. Now, you 
received your ballot here, ‘and then after you received your ballot, 
where did you go? 

Mr. Aariw. Over here there is a door. 

Mr. Ware. There is a door leading there. Would you draw that 
room in, for us, sir? 

Senator Barrerr. You will have to talk up, the reporter can’t get 
your answer. 

Mr. Ware. Yes, I know, he was just thinking out loud, Mr. Chair- 
man. We will have him talk up in just a moment. 

Mr. Atari. Here is the door, in here. 

Mr. Ware. Would you speak louder, sir? 

Mr. Axarip. Here is the door, coming in here. 

Mr. Ware. Yes. 

Mr. Arar. And they come in here, and vote. 

Mr. Ware. Yes. 

Mr. Avarip. And the booths are right in here [indicating]. 

Mr. Ware. In other words, can we draw those in? Draw those 
on the blackboard for us. In other words, there is a room going out 
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this way [indicating], and the voting booths were down like this; 
is that where they were? 

Mr. Auarip. Yes, sir. 

Mr. Warr. Now, were there any other—were there any other rooms, 
entering off of this hallway [indicating] ? 

Mr. Atari. You mean, to the back? There are rooms on this side. 

Mr. Ware. Rooms on this side [indicating | ? 

Mr. Auarip. Yes, sir; rooms on this side. 

Mr. Ware. Yes. 

Mr. Avarm. And then there are rooms upstairs. 

Mr. Warr. Were there two rooms here, on this side, somewhat like 
this [indicating | ¢ 

Mr. Atari. I couldn’t say, sir. 

Mr. Ware. You don’t recall? 

Mr. Atari. All I recall, there was a room right here [indicating]. 

Mr. Ware. There was a door there, and that was closed? Now, 
where were the ballots counted ? 

Mr. Auarip. The ballots were counted—here is a little hallway, 
here, and there is a little room, coming in here [indicating]. 

Mr. Ware. There is a little room there. Is there another room in 
front of this? 

Mr. Atartp. Yes, as you come in, there is another room. 

Mr. Ware. Would you say these two rooms are equal size? 

Mr. Avarip. I would say “Yes.” 

Mr. Ware. Was this room empty [indicating] ? 

Mr. Avarip. Yes, sir. 

Mr .Ware. But you counted them back here [indicating] ? 

Mr. Auarip. Yes, sir. 

Mr. Ware. All right, fine, thank you. Would you sit down, sir? 

Now, about what time did you start to count ? 

Mr. Atari. I presume it was between 9:30 and 10 o’clock. 

Mr. Ware. This is in the morning? 

Mr. Avtar. In the morning; yes, sir. 

Mr. Ware. Now, what was the procedure you followed, in counting 
these ballots? 

Mr. Atarip. Well, we got the box from the voting room. 

Mr. Ware. In other words, you received the boxes from out here 
[indicating], from in here? 

Mr. Atarm. That is right; in the voting room. The box right at 
that table. 

Mr. Ware. Yes. 

Mr. Avarip. And so we took that box in the hall, there. 

Mr. Ware. Took the box in this hall [indicating]. 

Mr. Atarip. Yes, and we emptied it in the hall, before going in 
the room. There is more space, there. 

Mr. Ware. Then you took the box inside the room ? 

Mr. Axariw. No, sir; we didn’t. That was emptied out there, in the 
hall. 

Mr. Warr. I see, and you left the ballots there ? 

Mr. Atari. And we separated the ballots there. 

Mr. Ware. How did you separate them ? 

Mr. Aart. Straight Republican, straight Democrat, and scratch 
ballots. 
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Mr. Ware. In three piles? 

Mr. Avarip. Yes. 

Mr. Ware. Were there any ballots in there, besides the large elec- 
tion ballots? 

Mr. Avarip. Yes, and the justice of the peace ballots, but I don’t 
remember if there were any * a issue ballots, at the time. 

Mr. Ware. Then, after that, what did you do with the ballots? 

Mr. Avarip. Then we brought them in the room. 

Mr. Ware. Who is “we”? 

Mr. Atarm. Me and Giannini. 

Mr. Ware. Just you and Mr. Giannini? 

Mr. Avarip. That is right. 

Mr. Ware. Took them in the room, and what did you do with the 
ballots, after you got them there? 

Mr. Auarip. Put them in the floor in three piles, as they were, and 
the 

Mr. Ware. Put them separate? 

Mr. Atarw. Then Mr. Leyba and Mrs. Erlywine were sitting there, 
in the counting room. 

Mr. Ware. They were in the counting room, also, and when was 
that? 

Mr. Avariw. That is right. 

Mr. Ware. When you opened the first box ? 

Mr. Atarip. When we opened the first box. 

Mr. Ware. The two ladies were there. And after you separated 
the ballots, did you immediately start to count them ? 

Mr. Auarm. That is right, put one pile on top of the table, and 
started counting them. 

Mr. Ware. Who was examining the ballots? Who called them, in 
other words? 

Mr. Auarip. Giannini. 

Mr. Ware. And you were doing what ? 

Mr. Avarw. Tally. 

Mr. Ware. Were you tallying? 

Mr. ALARID. Pon at is right. 

Mr. Ware. Now, at this time, were the two ladies in there? 

Mr. Asa. Just one lady. 

Mr. Ware. Who? 

Mr. Axarip. Mrs. Erlywine. 

Mr. Ware. And the other lady went back ? 

Mr. Auarw. No; Mr. Leyba was in there. There was no other 
lady. 

Mr. Ware. Did he stay there when you started to count ? 

Mr. Auarip. No; he would watch, he would count, and then she 
would count. 

Mr. Ware. There was Mr. Leyba, Mrs. Erlywine—Mr. Leyba and 
yourself? 

Mr. Avariw. That is right. 

Mr. Ware. Four of you counting, and the four of you stayed there, 
the whole time you were counting ? 

Mr. Axarw. That is right, unless one of them le ft, went outside the 
voting room, or something like that. There was always some people 
there. 

Mr. Ware. Who went out? 
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Mr. Auarip. Unless somebody went out of the voting room, or went 
to the toilet, there were always 2 or 3 of us there. 

Mr. Ware. When you opened the boxes, how many ballots were 
there ¢ 

Mr. Avariw. That I don’t remember. 

Mr. Ware. Would you say there was a hundred or two hundred? 

Mr. Avariw. No. 

Mr. Ware. You don’t recall. 

Mr. Auarip. No, sir; I couldn’t recall. 

Mr. Ware. I would like to ask you this question. Who had the 
keys to the box? 

Mr. Avarw. Giannini. Mr. Giannini is the one that had it. 

Mr. Ware. Mr. Giannini? 

Mr. Avarip. That is right. 

Mr. Ware. He had the only keys? 

Mr. Avarw. The other keys, I think, they remained on top of the 
table. 

Mr. Ware. Remained on the top of which table, sir? 

Mr. Axariw. On the voting table. 

Mr. Ware. Now, by the voting table, you mean the table out in the 
hall, where the girls were giving out the ballots. They kept a key 
there, and Mr. Giannini had a key? 

Mr. Aartp. The box would be open. 

Mr. Ware. Mr. Giannini didn’t have both keys? 

Mr. Avariw. No. 

Mr. Ware. He kept one key in his possession ¢ 

Mr. Avarip. He took the key in there, he opened the box in there, 
took that box back, and took the keys back. 

Mr. Ware. Now, how long did it take them to count this first box? 

Mr. Avani. That I wouldn’t remember. I couldn’t remember. 

Mr. Ware. Do you recall how many boxes you counted, during 
the day ? 

Mr. Avtar. Well, I presume it would be about 7 or 8 boxes. 

Mr. Ware. About 7 or 

Mr. Atari. About 7 or 8 boxes. 

Mr. Ware. About 7 or 8 boxes. Were you busy all day long, count- 
ing these ballots? 

Mr. Auarww. No, sir. 

Mr. Ware. You were not ? 

Mr. Aart. No, sir. 

Mr. Ware. For how long a period of time, would you say, were 
you not busy ? 

Mr. Axarip. Well, I wouldn’t remember. 

Mr. Ware. You don’t remember? 

Mr. Avarip. No, sir. 

Mr. Ware. Well, did you ever leave the building—voting—polling 
place, at any time, during the day? 

Mr. Auarip. Yes, sir. 

Mr. Ware. You did? How many times did you leave? 

Mr. AtArip. Well, that was about two times. 

Mr. Ware. About two times; you are sure? Was it two times, or 
are you sure of that? 

Mr. Avarip. Yes, sir. 

Mr. Ware. Where did you go when you left? 
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Mr. Axarip. Well, in the afternoon I went out to that little 
restaurant. 

Mr. Ware. Who is “we”? 

Mr. Atari. I meant, I went. Excuse me. 

Mr. Ware. You went by yourself? 

Mr. Avtar. That is right. 

Mr. Ware. You didn’t go with anyone else ? 

Mr. Avarw. No. 

Mr. Ware. And you went—where did you go? 

Mr. Avarip. And then, in the evening, toward closing time, or closed 
time, we went over to the house. 

Mr. Ware. The house; what do you mean ? 

Mr. Auarip. My house. 

Mr. Ware. Who is “we’’? 

Mr. Avarip. Giannini went with me, and we had a couple of beers. 

Mr. Warr. I see. You just had two beers? 

Mr. Avarip. That is all. 

Mr. Ware. Now, these keys that you had to the boxes, did one key 
open both locks ? 

Mr. Axarw. No; the two sets of keys, there. 

Mr. Ware. It is two sets of keys, but didn’t one key open both 
boxes ? 

Mr. Auarip. You mean 

Mr. Ware. Or did 1 set open—open the box, so you could get in the 
box with 1 set? 

Mr. Atari. Yes. 

Mr. Ware. The set that Mr. Giannini had ¢ 

Mr. Avarip. Yes, sir. 

Mr. Ware. You could? 

Mr. Auarip. I think so. 

Mr. Ware. You are sure of that? 

Mr. Atarip. I am quite sure. 

Mr. Ware. Now, the first time that you left, do you recall what 
time that was? 

Mr. Arar. No, sir; I can’t recall it. 

Mr. Ware. You say this time you went to a restaurant. Why did 
you go to the restaurant ? 

Mr. Aart. Went there and had a cup of coffee. Soda, that is 
right, [hadasoda. I hada coke. 

Mr. Ware. You had a soda? 

Mr. Auartip. Yes, sir. 

Mr. Ware. Now, during this counting, Mr. Giannini was there, 
Mrs. Erlywine ? 

Mr. Avariw. That is right. 

Mr. Ware. And yourself, you were there all the time, all three of 
you were there, and Mr.—what was the other man’s name? 

Mr. Avarmw. Leyba. 

Mr. Ware. Pardon? 

Mr. Atari. Mr. Leyba. 

Mr. Ware. Leyba, Mr. Leyba. Mr. Leyba was there, too? 

Mr. Atarip. Yes, sir. 

Mr. Ware. The four of you were there ? 

Mr. Avarip. At all times, when we were counting. 
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Mr. Ware. Now, when you finished counting ballots, what did you 
do with the ballots? 

Mr. Atari. We left them there on the floor. 

Mr. Ware. Oh, you left them on the floor? 

Mr. Avarip. I don’t remember if we tied them up in a little bunch, 
but we took them away from the table. 

Mr. Ware. But you left them on the floor? 

Mr. Avarip. Yes, sir. 

Mr. Ware. You put them on the floor, where did you put them on 
the floor? Put them under a table? 

Mr. Avariw. To the right of the table. 

Mr. Ware. Just to the right of the table? 

Mr. Axarip. Yes, sir. 

Mr. Ware. And that table is back in this room [indicating] ? 

Mr. Avarip. Yes, sir. 

Mr. Ware. I would like to ask you a question. Why—why was it 
you used the back room, here, instead of this room [indicating] ? 

Mr. Axuariw. Because they told us to use that om, sir. 

Mr. Ware. They told you. Who was “they’ 

Mr. Auarm. Because they had a table in dade and there was no 
table in this other. 

Mr. Ware. Oh, you had a table in the back room, but none in the 
front ? 

Mr. Aart. They had a table in the back room. When we got 
back there, the table was in the back room. 

Mr. Ware. The times you went out of this room, was it left alone? 

Mr. Axarip. No, sir. There was always 2 or 3 people in there. 

Mr. Ware. Who was there, always 2 or 3 people? 

Mr. Auarip. Yes, sir; that is right. 

Mr. Ware. Did you ever leave the room during the day, or did 
you stay back there? 

Mr. Avarip. The counting room ? 

Mr. Ware. Yes. 

Mr. Auarip. Yes. 

Mr. Ware. You did? 

Mr. Axarip. Yes. 

Mr. Ware. Now, by 2 or 3 people, were you and Mr. Giannini back 
there, together, at any time? 

Mr. Avarip. Not alone. 

Mr. Ware. You were never there alone? 

Mr. Auarip. No, sir. 

Mr. Ware. At any time? 

Mr. Auarip. No, sir. 

Mr. Ware. And how m: uny hours would you say you were in there? 

Mr. Auariww. Well, I don’t know, since we started counting, then at 
times, we would walk in the voting room. 

Mr. Ware. From the time you walked in the voting room? 

Mr. Auariw. Then, at times we would walk in the voting room. 

Mr. Ware. Oh, you walked back and forth ? 

Mr. Auarip. That is right. 

Mr. Ware. But when you walked away from there, and went back 
into the voting room, for how long a period of time did you stay back 
in the voting room? By the “voting room,” you mean the room where 
they were giving out the ballots? 
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Mr. Axarip. That is right. 

Mr. Ware. How long a period of time? 

Mr. Auariw. We got ‘through counting, and we would wait for the 
box. 

Mr. Ware. Oh, you would wait there? 

Mr. Avarip. Yes. 

Mr. Ware. Ev erybody left that room, nobody remained there? 

Mr. Atarw. There was always somebody remained back there. 

Mr. Ware. Always somebody—anybody alone? 

Mr. Aart. No, sir. 

Mr. Ware. Never anybody alone? 

Mr. Auariw. Not that I remember, that the room was left alone. 

Mr. Ware. Well, how do you remember that two people were in 
the room ? 

Mr. Avariw. Because they always stayed there. 

Mr. Ware. You are sure they stayed in the room? 

Mr. Atarip. Yes, sir. 

Mr. Ware. But you were out here. You were out here [indicating]. 
How do you know they weren’t in this room, or somebody in this other 
room ¢ 

Mr. Auariw. Wel', of course, I couldn’t swear to that. 

Mr. Ware. You couldn’t swear to that? 

Mr. Avartp. No, sir. 

Mr. Ware. I would like to ask you what party Mr. Giannini worked 
for? 

Mr. Auarip. He is a Democrat. 

Mr. Ware. He is a Democrat? 

Mr. Auarip. He is a Democrat; yes, sir. He was appointed by the 
Democrats. 

Mr. Ware. And who would you consider to be the—the supervisor 
of the polling place, down there? Who was the man who directed the 
whole operation? Were you the man? 

Mr. Avarip. No, sir. 

Mr. Ware. Was Mr. Giannini? 

Mr. Atari. You mean, right inside? 

Mr. Ware. In other words, did Mr. Giannini say—did he direct 
these people, and tell them what to do, and tell them when to start 
counting, when to open the boxes? 

Mr. Avarip. That is right, because he knew more about it. 

Mr. Ware. In other words, he took command ? 

Mr. Auarw. That is right. 

Mr. Ware. You would consider him the boss, in other words? 

Mr. Axariw. (Witness nodded.) 

Mr. Ware. Now, how many table were in this counting room? 

Mr. Avarw. We had two tables, 

Mr. Ware. Two? 

Mr. Auarw. That is right. 

Mr. Ware. And 

Mr. Atari. There is one long table and a small table. 

Mr. Ware. Well, let’s say this is the room, this square. Now, I 
believe your door was here [indicating] ? 

Mr. Avarw, Farther down 

Mr. Ware. About here? 

Mr. Avarimp. You mean, in the counting room? 
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Mr. Ware. Yes; where you were counting ballots. 

Mr. Auarw. It is far back. 

Mr. Ware. All the way back? 

Mr. Auarip. Just about. 

Mr. Ware. In other words, this would be the doorway, where this X 
is [indicating]? Now, where were these two tables located ! 

Mr. Axarip. On this side [indicating]. 

Mr. Ware. This side? 

Mr. Axuarip. Yes; one table. 

Mr. Ware. Facing this wall? 

Mr. Auarw. Facing this wall. It was lengthwise, this way [indi- 
cating}. 

Mr. Ware. Would you come here and show me exactly where you 
mean ¢ 

Mr. Aart. This one table, here [indicating]. 

Mr. Ware. And where was the other table? 

Mr. Avartp. There was one here, and here—of course, it is closer 
than that. That was a small table, here [indicating]. 

Mr. Ware. Isee. In other words, which table did you—where were 
you sitting? 

Mr. Axvarip. I was sitting at this table. 

Mr. Ware. You were sitting at this table. This is the hall, here, 
and this is a window, and this was a window [indicating]. Now, 
which way were you facing at that table? 

Mr. Auarm. I was facing right here, and here, and here. 

Mr. Ware. In other words, you were facing this way ¢ 

Mr. Auarip. That is right. 

Mr. Ware. Now, the person that sat at this table [indicating], was 
he facing the window ? 

Mr. Auarip. He was turned sideways. This one here? 

Mr. Ware. Yes. 

Mr. Axarip. I don’t remember if we had a chair. Side—when he 
was counting, he was counting this way [indicating]. 

Mr. Ware. What did you use this table for? 

Mr. Atarip. Counting the ballots. 

Mr. Ware. For counting the ballots. In other words, they were 
called on this table, a man sat over here, and called the ballots and 
he sort of sat sideways, at an angle, more or less like that, would 
that be it? 

Mr. Auarip. Yes. 

Mr. Ware. In other words, he had his back partially turned ? 

Mr. Atari. Sideways. 

Mr. Ware. In other words, you could see the side? 

Mr. Arar. And I could see the ballots on the table. 

Mr. Ware. You could see the ballots on the table, from over here 
[indicating] ? 

Mr. Axarw. That is right. 

Mr. Warr. Now, what was the distance, would you say, between 
these two tables? 

Mr. Axarw. I don’t know, I wouldn’t say, for sure, but about 3 or 
4 feet. 

Mr. Ware. Three or four feet? Now, who sat at this table [indi- 
cating | ? 

Mr. Atarip. Whoever was counting the ballots. 
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Mr. Ware. Whoever was counting the ballots. Now, was there 
anyone in particular that was counting the ballots, more than any- 
one else ? 

Mr. Auarw. Mr. Giannini. 

Mr. Ware. Mr. Giannini? He spent most of his time counting? 
In other words, he was caller, not counting, but he was calling the 
ballots ? 

Mr. Avarw. Calling, that is right. 

Mr. Ware. Because he was looking at the ballots and calling out 
the names? 

Mr. Axuarip. That is right, um-hum. 

Mr. Ware. I would like to ask you another question. Did you ever 
have any conversations with Mr. Pablo Garcia? 

Mr. Avtar. You mean, that day ? 

Mr. Ware. Yes. 

Mr. Atari. When the voting went on? 

Mr. Ware. Yes. 

Mr. Auarm. No, sir; I didn’t. He went to the hall, there, once, 
and he talked to Mr. Giannini ? 

Mr. Ware. He talked to Mrs. Giannini? 

Mr. Ararip. To Mr. Giannini. 

Mr. Ware. To Mr. Giannini? 

Mr. Axartp. That is right. 

Mr. Ware. Mrs. Giannini was also an election official ? 

Mr. Arartp. Pardon me? 

Mr. Ware. Was Mrs. Giannini an election official ? 

Mr. Auarip. Yes, sir. 

Mr. Ware. Both of them, both she and her husband ? 

Mr. Aart. Yes, sir. 

Mr. Ware. And you did not see him, any time during the day, other 
than the times you talked to him in—that you saw him talking to 
Mr. Giannini? 

Mr. Auarip. That is right, he came to the door, as far as the door, 
and looked in, and went back. Then the precinct chairman came 
over. He was in there, once, too. Mr. C. B. Sedillo. 

Mr. Ware. Mr. C. B.? 

Mr. Axartp. | think, Sedillo. He was the precinct chairman of the 
Democrat. 

Mr. Ware. Sedillo? 

Mr. Aart. Sanchez, excuse me. 

Mr. Ware. Sanchez. Did you have any other—on any other days— 
on any other days, did you ever have any conversations with Mr. 
Pablo Garcia ? 

Mr. Atari. Well, prior to election. 

Mr. Ware. Well, how near to the election ? 

Mr. Atarip. Well, I would say—I would say about a week. 

Mr. Ware. About a week? 

Mr. Auarwp. Yes. 

Mr. Ware. Before November 4, you talked to him? 

Mr. Auarip. Yes. 

Mr. Ware. Do you remember where this conversation took place? 

Mr. Aarm. At his place. 

Mr. Ware. At his place of business? 

Mr. Avartp. Yes. 
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Mr. Ware. At his mortuary ! 

Mr. Avani. I was passing by. He called me in. 

Mr. Ware. Now, what was—could you tell the committee exactly 
what transpired at the time you had this conversation f 

Mr. Axarw. He asked if I was going to work on election day, 
and I told him I didn’t think I was. 

Senator Porrer. I didn’t understand you. 

Mr. Atari. He asked me if I was going to work during election 
day, and I told him I didn’t think I was. 

Mr. Ware. Why weren’t you going to work ! 

Mr. Atari. Well, in the first place, see, we weren’t getting enough 
money. 

Senator Barrerr. What did you mean by “work”? What work? 

Mr. Avarip. I mean, if I was appointed, if I was going to work 
during the election. 

Senator Barrerr. As an election judge? 

Mr. Avarip. As an election judge. 

Senator Barrerr. He asked you if you were going to work as an 
election judge? 

Mr. Avarip. Not for that money. 

Mr. Ware. What did he say ¢ 

Mr. Atari. He told me he was going to talk to the chairman and 
see if he could get some money for us. 

Mr. Ware. What chairman ! 

Mr. Avarip. Our chairman was Solamon Padilla. He said he was 
going to talk to the chairman and see if he could get more money for 
us, other than what the State paid us. 

Mr. Ware. What did the State pay you? 

Mr. Auarip. I think it was $10. 

Mr. Ware. Did he talk to the chairman ? 

Mr. Auarip. Yes, sir, he did, because he had the money. 

Senator Porrer. How much did you get? 

Mr. Auanrip. $20. 

Mr. Ware. Did you get any money ? 

Mr. Auarip. Yes, sir. 

Mr. Ware. How much did he give you? 

Mr. Avarip. $20. 

Mr. Ware. You are sure, for election officials ? 

Mr. Auarip. $10 for myself, and $10 for my wife. 

Mr. A. T. Hannerr. Do I understand that came from the Republi- 
can chairman ¢ 

Mr. Ware. Who was Mr. Garcia, do you know ? 

Mr, Auariw. I don’t know who he was working for. 

Mr. Ware. Did he have any official capacity ¢ 

Mr. Auariw. No, sir; he didn’t. 

Mr. Ware. He wasn’t giving you $20 for nothing. Who was he— 

Mr. Avan. Pablo, I think, he was working for Hurley. 

Mr. Ware. He was working for Hurley? Do you know in what 
capacity he worked for Hurley ! 

Mr. Atari. No, sir; I don’t. 

Mr. Ware. Pardon ¢ 

Mr. Axarip. No, sir; I don’t. 

Senator barrerr. You say you don’t? 

Mr. Auarip. No, sir. 
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Mr. Ware. Now, did he actually give you the money, himself? 

Mr. Atari. No; he left it there. 

Mr. Ware. He left it? 

Mr. Avarip. He left it in his place of business. The next morning, 
I had a call from Pablo, because he had the boxes, because he had 
them in his place of business. 

Mr. Ware. When you went to pick up the boxes—— 

Mr. Atari. That is right. 

Mr. Ware (continuing). The next morning, you mean? 

Mr. Atari. I mean the day before he called me up. Told me, 
“Alarid, I got that money for you, and to be sure and pick up the 
ballot boxes at my place.” So he had them right there in his place. 

Senator Porrer. Where did he get the money? Was that money he 
gave, himself, or did he get the money from somebody else? 

Mr. Avarip. He told me he got it from somebody else. 

Senator Porrer. Did he tell you who? 

Mr. Axariw. No; he told me, at first, he would get it from the chair- 
man. 

Senator Porrer. What chairman ? 

Mr. Avarip. Well, that would have been the Republican chairman. 

Senator Porrer. In the precinct? 

Mr. Auarm. Yes, sir. 

Mr. Ware. Now, did you also receive the $10 from the State? 

Mr. Avani. Yes, sir. I think it was $10, isn’t that what they pay? 

Senator Porrrr. I see a gentleman shaking his head, “Yes,” so I pre- 
sume it was. 

Mr. Ware. After these ballots were counted, back in the counting 
room here, what happened to them ? 

Mr. Avarip. After all the whole thing was counted ? 

Mr. Ware. That is right. 

Mr. Atarm. The whole thing? 

Mr. Ware. That is right. 

Mr. Avarip. We tied them up together in bunches. 

Mr. Ware. Then what did you do with them ? 

Mr. Axarip. Then we put them in the ballot boxes, in one box, with— 
with one of the books, and all of the papers that was left and all the 
ballots that was left. 

Mr. Ware. But prior to that time, that was prior to that, that was 
done when you tied them up in the ballot boxes, that was done at the 
end of the evening ? 

Mr. Atari. Yes, sir. 

Mr. Ware. In other words, when you finished them, you didn’t put 
them back in the ballot boxes? 

Mr. Auarip. No, sir. 

Mr. Ware. And you say you counted how many boxes? 

Mr. Avariw. I wouldn’t be sure, but I would say 7 or 8 boxes. 

Mr. Ware. You are positive that it was 7 or 8? I’m not going to 
hold you to 7 or 8, but it was at least 7 or 8? 

Mr. Auarip. It may be 7, maybe it was 8, I don’t know. 

Mr. Ware. Um-humm. Now, was Mr.—Mr. Leyba, he was back 
here with you? 

Mr. Avarip, Yes, sir. 
Mr. Ware. And Mrs. Erlywine? 
Mr. Atari. Yes. 





220 SENATOR FROM NEW MEXICO 


Mr. Ware. And Mr. Giannini? 

(Mr. Alarid, witness, nodded. ) 

Mr. Ware. And they were there every time the ballots were counted, 
all those four people were there ? 

Mr. Avariww. Nobody left while we were counting ballots. 

Mr. Ware. Nobody left there while you were counting, but during 
the interval they would go in and out? 

Mr. Atari. Yes, sir. 

Mr. Ware. Including yourself, during an interval you would go in 
and out ? 

Mr. Auarip. Yes, sir. 

Mr. Ware. While you were waiting for a box? 

Mr. Avartp. Yes, sir. 

Mr. Ware. In other words, while you were counting, after you— 
while you were waiting for these other boxes to come in, you had just 
laid the ballots on the floor? Is that right? 

Mr. Atari. That is right. 

Mr. Warp. You are not sure whether you rolled them up, at that 
time, or not? 

Mr. Avarip. No; I am not sure. I think we just put them on the 
floor, there, then, as we counted them, we put the others on top of them. 

Mr. Ware. What time did you finish the count ? 

Mr. Avarip. Well, it must have been around 8 o’clock. 

Mr. Ware. About 8 o’clock in the evening ? 

Mr. Ararip. Yes, sir. 

Mr. Ware. About the time you finished the count, did you—were 
all the officials there, when you finished ¢ 

Mr. Atarm. Well, a couple of them were not. Miss Evans, one of 
the ladies went out. 

Mr. Ware. She went out ? 

Mr. Axuarip. She went out. And—— 

Mr. Ware. They all signed; did they all sign ¢ 

Mr. Atari. That is right, she signed that book before she left. 

Mr. Ware. She signed before she left ? 

Mr. Atarm. Giannini told her she could sign the book before she 
left, if she wanted to go. 

Mr. Ware. Who told her that ? 

Mr. Avariww. Giannini. 

Mr. Ware. Mr. Giannini told her? 

Mr. Atarip. And gave her the books to sign. 

Mr. Warr. What time did she leave: Mrs. Evans? . 

Mr. Atarip. At closing time, when we closed. 

Senator Porrer. What books are you referring to? 

Mr. Auarip. The pollbooks, and the tablet books. 

Mr. Ware. That would be this—they signed the back of the book. 
Now, Mrs. Evans, you say, she signed the book before she left, and 
what time did she leave, do you know ?¢ 

Mr. Avarip. I wouldn’t say what time. She was still counting. 

Mr. Ware. The counting was still going on, but she left? 

Mr. Arar. That is right. 

Senator Barrerr. You said that she left when the polls closed, did 
you not ? 

Mr. Axarip. Just about when they closed ; yes, sir. 
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Mr. Ware. Was that while the counting was still going on? 

Mr. Avarip. Yes, sir. 

Mr. Ware. You were still counting in the backroom ? 

Mr. Auarip. Yes, sir. 

Mr. Ware. Now, how about Mrs. Erlywine? Did she leave before 
the polls closed ¢ 

Mr. Atari. No; she remained there. 

Mr. Ware. She did? 

Mr. Atarip. She remained there. 

Mr. Ware. How about Mrs. Paul Salazar, did she stay ¢ 

Mr. Atarip. No; she left, and then she came back, later, and signed 
the book, because she lives right across the street. 

Mr. Ware. She came back later. Do you know what time she came 
back ? 

Mr. Avarip. And signed the books. No, sir, I don’t. 

Mr. Warr. How about Mr. George Herman ? 

Senator Barrerr. Did she come back after the voting had all been— 
all the votes had been counted ¢ 

Mr. Aarti. Yes, sir. 

Senator Barrerr. She came back after they were all tallied, is that 
right ¢ 

Mr. Atari. That is right. 

Mr. Ware. It was all completed when she came back ? 

Mr. Atari. That is right. 

Mr. Ware. How about Mr. George Herman ? 

Mr. Aart. Who is he? 

Mr. Ware. I believe he signed the book, here. I may be wrong. 
Would you like to look? This is the pollbook for 27A. There is a 
man’s name, here, by the name George J. Herman. Isn’t that the name, 
George J. Herman ? 

Mr. Avarip. I don’t know. 

Mr. Ware. Pardon? Did you ever hear of that name? 

Mr. Auariw. I don’t remember George J. Herman. 

Mr. Ware. You do not remember that name? 

Mr. Avarip. No, sir. 

Mr. Ware. Well, how do you suppose his signature appears on the 
pollbook? I mean, you would know all the election officials there, 
wouldn’t you ? 

Mr. Atari. There is one name I can’t recall, sir. 

Mr. Ware. There is one name that could possibly have been Mr. 
Herman. 

Mr .Atarip. Other than Mr. Herman. 

Mr. Ware. Could that possibly have been him? Was it a man? 

Mr. Atari. I just can’t place him. 

Mr. Ware. I see. Mr. Giannini, he was there, inside there, in the 
polling place? 

Mr. Aart. That is right. 

Mr. Ware. Mr. Andrew J. Giannini? 

Mr. Arar. That is right. 

Mr. Ware. Andrew Leyba, and how about Mrs. Erlywine, did she 
stay and sign the book? 

Mr. Atari. Yes, sir. 

Mr. Ware. She stayed ¢ 
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Mr. Avariww. That is right, she stayed. 

Mr. Ware. She didn’t leave? 

Mr. Avarip. She left once, in the afternoon, and then she came back. 

Mr. Ware. Do you know what time she left / 

Mr. Avarip. No, sir, I can’t tell. 

Mr. Ware. Well, how many times during the day, did Mr. Giannini 
leave / 

Mr. Avartp. You mean, and went outside? 

Mr. Ware. Yes. 

Mr. Avartp. I didn’t see him when he went outside, myself. 

Mr. Ware. You never saw him leave, at all? 

Mr. Avarip. He went out from the room, yes, he went—left from the 
counting room. If he went out to the voting room, or outside, I didn’t 
see him. 

Mr. Ware. About how many times would you say he left the 
counting room? Do you know that? 

Mr. Auarm. Well, every time he had a little chance, I guess, he 
ran out. 

Mr. Ware. Well, you just stated, a few moments ago, that you 
recalled that Mr. Giannini and you went to your home? 

Mr. Auartp. Yes, it was. I told you that. So that was twice. I 
mean, one time he went out with me, but the time he went out from 
the voting room, that is where I can’t—I didn’t see him. 

Mr. Ware. At the time—— 

Mr. Avarip. He went out from the counting room, there, to the 
voting room, so if he went out from there, I didn’t see him, but people 
saw him from the voting room. 

Mr. Ware. Well, at the time you and Mr. Giannini went out, you 
stated that you had two beers. 

Mr. Avarip. That is right. 

Mr. Warr. Now, what do you mean by two beers? Two bottles of 
beer ? 

Mr. Acar. Two cans of beer. 

Mr. Ware. Two cans of beer ? 

Mr. Avarip. Yes, sir. 

Mr. Ware. Now, prior to that time, had either you or Mr. Giannini 
been drinking ¢ 

Mr. Avarip. Well, I would say—yes, I had a drink in there. 

Mr. Ware. You had a drink, when, sir? 

Mr. Avarm. I had a drink in there, with him, once. 

Mr. Ware. In the polling place? 

Mr. Avarip. Yes. 

Mr. Ware. Did he have a bottle in the polling place, with him? 

Mr. Ararip. No, sir; somebody brought him a little—one of those 
small bottles. 

Mr. Ware. One of those small bottles? 

Mr. Avarip. Yes, sir; he had three of them, miniatures, I guess you 
would call it. 

Mr. Ware. He had 3 miniatures, and did you drink 1 of the minia- 
tures? 

Mr. Atari. Well, no; not exactly. 

Mr. Ware. Pardon? 

Mr. Atari. Not exactly; no. 
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Mr. Ware. You didn’t drink all of it? 

Mr. Avarip. No, sir. 

Mr. Ware. Did Mr. Giannini drink the other two! 

Mr. Auarw. No, I didn’t see him, if he drank all of it. 

Mr. Ware. Did you see him drinking any of it! 

Mr. Auarww. Yes, sir; he had a drink. - 

Mr. Ware. Did anyone pass the remark that Mr. Giannini was 
drunk ? 

Mr. Atarip. No, sir. 

Mr. Ware. Did anyone complain to him about having been 
drinking / 

Mr. Atarw. Not that I heard of. 

Mr. Ware. Did you hear anybody complain about him drinking ? 

Mr. Avarip. No, sir; because that man was just as sober as I was. 

Mr. Ware. Your wife was an election official, also, wasn’t she 4 

Mr. Auarip. Pardon me? 

Mr. Ware. Your wife was an election official, also ¢ 

Mr. Avarip. That is right. 

Mr. Ware. And did your wife ever say anything to you about your 
drinking, during the day ? 

Mr. Atari. Yes,she did. She mentioned, once. 

Mr. Ware. What did she have to say about it ? 

Mr. Avarm. Not to drink. 

Mr. Ware. She knew you had been drinking ? 

Mr. Avarip. She knew I had that drink; yes, sir. 

Mr. Ware. Did she see you drinking? 

Mr. Auarip. Yes, sir. No, she didn’t see me drinking, but they told 
her. 

Mr. Ware. Pardon? 

Mr. Avarip. I guess somebody must have told her. I wouldn’t tell 
her, myself. 

Senator Porrer. Powerful odor to get away from. 

Mr. Auarip. It gets around, though. 

Senator Porrer. I am a married man, too. 

Mr. Avarip. The less you tell your wife, the better you are. 

Mr. Warr. Mr. Alarid, I guess you voted early in the d: iy, and, being 
an election mg ul, you were right there ¢ 

Mr. Arar. I don’t know when I voted. 

Mr. Ware. You were one of the first ones to vote? This is the poll 
book, from precinct 27A, you recognize that as the poll book, and the 
signatures of the election officials! Did you witness everybody sign 
that ¢ 

Mr. Avariw. This man, I can’t place that. 

Mr. Ware. This Herman? 

Mr. Avarip. Yes, that is my wife, and here is Giannini, here is Leyba, 
and here is Mrs, Erlywine. I know these two, but this one, I cannot 
place it. If he was there, I just can’t place him. 

Mr. Ware. That is your name? 

Mr. Avarip. That is right. 

Mr. Ware. And what does that indicate to you, that you voted what 
ballot ? 

Mr. Avarmp. 34. 

Mr. Ware. Do you recall how you voted, sir? 








224 SENATOR FROM NEW MEXICO 


Mr. Avarip. Well, not all, sir. I can’t——I voted for Hurley, one 
of them. 

Mr. Ware. I would like to show you your ballot, and ask you if all 
the marks appearing on that ballot, sir, were made by you ? 

Mr. Arariww. The more I look at it, I don’t know. They seem to be. 

Mr. Ware. Would it be logical that you were a Republican, that you 
would vote down the Re :public an column ? 

Mr. Auarip. Yes. 

Mr. Wart. Is there any erasures on that ballot?’ How about right 
here [indicating]? Is there an erasure here? 

Mr. Auarip. You can see it, there. 

Mr. Ware. Did you erase that? 

Mr. Auartp. I wouldn’t swear to it, sir. 

Mr. Ware. You wouldn’t swear to it? 

Mr. Auarip. No, sir. 

Mr. Ware. Did you intend to vote for—— 

Mr. Auarip. I did. 

Mr. Ware. You intended to vote for Mr. Viviani? 

Mr. Avarip. Yes, sir. 

Mr. Ware. Now, how about Mr. Hubbel? I see that that was an 
erasure, there. Do you recall erasing that? 

Mr. Auarip. No, sir. 

Mr. Ware. You do not? 

Mr. Axarip. No, sir. 

Mr. Ware. In other words, this—— 

Mr. Ararip. I made that statement, before, too. 

Mr. Ware. Yes. In other words, did you put this X mark—— 

Mr. Auarip. Yes. 

Mr. Ware. But how about the erasure? 

Mr. Auarip. The erasure, I didn’t recall those. 

Mr. Ware. Now, this mark at the bottom of the column, the Re- 
publican ticket, the column that is labeled the Republican ticket, did 
you put that—— 

Mr. Auarip. No, sir: I didn’t. 

Mr. Ware. You did not ? 

Mr. ALARID. No, sir. 

Mr. Ware. But you are positive that you didn’t erase that? 

Mr. Auarw. That is right. 

Mr. Ware. You didn’t erase it? 

Mr. Atarw. Right, sir. 

Mr. Ware. Would you say election officials vote twice for the same 
office ? 

Mr. Aart. No, sir. 

Mr. Ware. And yet you say you did vote for Mr. Mann? 

Mr. Avarip. That is right. 

Mr. Ware. But, then, would it seem logical that someone would put 
an X for Harold Hubbel, and then erase it ? 

Mr. Arar. It wouldn’t be; no, sir. That I couldn’t answer, sir. 

Mr. Ware. Mr. Alarid, I would like to ask you this question: Do 
you know—or have you heard that some of the ballots in precinct 27A, 
considerable number of them, have been altered ? 

Mr. Arar. I have been told. 

Mr. Ware. You have been told by our people? 

Mr. Auarip. That is right. 
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Mr. Ware. Did you ever know of that before? 

Mr. Axarip. No, sir. 

Mr. Ware. Do you know of anyone who would have had an oppor- 
tunity to mark those ballots, to change them ? 

Mr. Atarip. No, sir. 

Mr. Ware. You do not? 

Mr. Arartp. No, sir. 

Mr. Ware. You did not change them, sir? 

Mr. Atari. No, sir. I worked in too many elections, sir. 

Mr. Ware. How long have you been working elections? 

Mr. Atari. I don’t know, I don’t remember. I couldn’t recall it. 

Mr. Warr. A number of years? 

Mr. Avarip. But that precinct, one precinct—when I go in there, I 
go in there to vote honest, and to work honest, and ever since that 
has been that way. We have never had any trouble in that precinct. 
We never did. And this row, now 

Mr. Ware. Tell me, did any of the election officials wear any badges 
of any kind? Did they have any campaign buttons on, or anything? 

Mr. Avarip. No, sir; not that I saw. 

Mr. Ware. Did you, sir? 

Mr. Axarip. No, sir. No, we never wear them, here. Never have 
any badges to wear. 

Mr. Ware. By a badge, I mean a button like “I like Ike.” 

Mr. Arartp. Oh, yes, yes. No, no. 

Mr. Ware. But none of the officials wore buttons, or badges? 

Mr. Atarw. No. Not in there. 

Mr. Ware. Was there any campaigning going on, inside the polling 
place? Was there anyone in there, talking—any candidates in there, 
to talk to any of the voters? 

Mr. Avarip. That I couldn’t even say. No, the candidates 
mean the candidates ? 

Mr. Ware. Yes, sir. 

Mr. Axarip. No, sir. I didn’t see them. 

Senator Porrer. You spent most of your time in the back room, 
there? 

Mr. Axartp. Yes, sir. 

Mr. Ware. Do you know if any of the voters were assisted ? 

Mr. Atari. Not that I know of. 

Mr. Ware. There was no assistance ? 

Mr. Avarip. It wasn’t assisted by any of us. 

Mr. Ware. But, of course, you were in the back ? 

Mr. Avarip. Yes, sir; we weren’t called. 

Mr. Ware. How many voting booths did you have, there, sir? 

Mr. Arar. I think there were around six. 

Mr. Ware. Now, do you know a man by the name of C. B. Sanchez? 

Mr. Auarm. Yes, sir. 

Mr. Ware. Can you define Mr. C. B. Sanchez, in the community ? 
Tell us who he is? 

Mr. Avani. He is the chairman of the Democratic precinct 27. 

Mr. Ware. The Democratic precinct chairman for precinct 27? 

Mr. Avarip. Yes, sir. 

Mr. Ware. Now, at any time during the day, did he come to the 
polling place? 

Mr. Atari. Yes, sir. 
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Mr. Warr. How many times? 

Mr. Arar. Well, he came in there, let’s see, I would say, around 
three times. But one time I got so tired of seeing him in there, I put 
him out, myself, and I told him, “Mr. Sanchez, if you want to find 
out anything when the voting is coming on, come after it is closed.” 
He would come in there, and talk to Giannini, right while we were 
working. 

Mr. Ware. He talked to Giannini? 

Mr. Avarm. Yes, call him up. 

Mr. Ware. Did he talk to him in the counting room ? 

Mr. Ararrip. No, sir, right out in that little hall. 

Mr. Ware. In other words, he walked out, back here, where they 
were voting, and talked out here? 

Mr. Atarm. Yes, sir, he got sore at me, and I think he is still sore 
at me, because I put him out. 

Mr. Ware. He was sore at you, because you put him out, and said 
“You can’t be there” ? 

Mr. Arar. Yes. 

Senator Porrer. Did the Republican chairman show up? 

Mr. Auartip. No, sir, he didn’t. I didn’t see him there, sir. 

Mr. Ware. Do you know—if you know, how many cars did the 
Republicans have down there ? 

Mr. Avarip. That I don’t know. 

Mr. Ware. How about the Democrats? 

Mr. Ararip. I didn’t see one, and I didn’t see a Democrat. 

Mr. Ware. Did you hear or see anything about that? 

Mr. Avarip. No. 

Mr. Ware. You did not? 

Mr. Avarip. No. 

Mr. Ware. Nobody said the Republicans had 5 cars, and the Demo- 
crats 34 

Mr. Atari. I don’t know anything about the cars, if there was a 
one or a dozen, or 20, but I didn’t see one, myself. I didn’t hear one. 

Mr. Ware. At any time during the day, did you have the keys to the 
boxes ? 

Mr. Auarip. No, sir. 

Mr. Ware. You never—you never had them ? 

Mr. Auarip. No, sir. 

Mr. Ware. In other words, Mr. Giannini [interrupted ]—— 

Mr. Avartp. He had the keys. 

Mr. Ware. He didn’t give them to anyone else? 

Mr. Auarip. No, sir. 

Mr. Warr. Of your knowledge? 

Mr. Axuarip. No, sir. 

Mr. Ware. And the other set of keys, you said, were out on the 
table? 

Mr. Ararm. That is right. 

Mr. Ware. Outside? 

Mr. Auarip. That is right. 

Mr. Ware. But the ballots—— 

Mr. Avarip. But one thing, I went with him to the voting room, 
picked up the ballots, the box, and placed the empty one in front of 
them, and took this other one into the hall, there, and we emptied. 
I was there, present, at all times. 
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Mr. Ware. Um-hum. 

Mr. Avariw. Both of us were. 

Mr. Ware. But at no time during the day did you ever put ballots 
back in the ballot box, and lock them up? 

Mr. Auartp. No, sir. 

Mr. Ware. That was never done until the polls closed ? 

Mr. Anarip. Yes, sir. 

Mr. Ware. They lay on the floor, here, in the back room ? 

Mr. Atari. Yes, sir. 

Mr. Ware. Now, I would like to ask you one other question. Do 
you know of anyone that was working down there, with the ballots, 
or do you have suspicions of anyone who would have changed these 
ballots ? 

Mr. Ararip. No, sir; I didn’t see anybody come in the room. 

Mr. Ware. You didn’t see anyone come in the room, but do you 
know of anybody that might have done it, or do you suspect ? 

Mr. Anarip. I didn’t suspicion anyone. In the 2 years I worked, 
it went nice and smooth, so I didn’t suspicion. 

Mr. Warr. You knew 

Mr. Avarip. No, sir. 

Mr. Warr. You knew all the election officials? 

Mr. Avarip. Right in the room? 

Mr. Ware. Yes. 

Mr. Aart. From before? 

Mr. Warr. Yes. 

Mr. Avarip. I knew Giannini. 

Mr. Ware. But you didn’t know any of the others? 

Mr. Anarm. And this Salazar, and myself, Evans. I don’t know 
Miss Evans. 

Senator Porrer. Had Miss Giannini worked as an election official 
of the election ? 

Mr. Aart. Yes, sir. Yes. I think, in every election, she was 
there. 

Mr. Ware. After the polls closed, you locked the ballots in the 
ballot box ? 

Mr. Auarip. Yes, sir. 

Mr. Ware. And then what did you do with them ¢ 

Mr. Avarip. Then we took them over to the courthouse. 

Mr. Warr. Who took them ? 

Mr. Anarip. That was me and Giannini, and I don’t remember, 
sure, whether it was Mr. Leyba that went with us. 

Mr. Ware. But there was someone else with you? 

Mr. Avartp. There was someone else with us. 

Mr. Ware. Where did you take them ? 

Mr. Atarp. Took them to the county clerk’s oflice, in the courthouse. 

Mr. Ware. How many boxes? 

Mr. Anartp. There were two boxes. 

Mr. Ware. At the time you went over there, did Mr. Giannini 
have the keys with him ? 

Mr, Avartp. No, sir. 

Mr. Warr. What did you do with the keys? 

Mr. Avartp. One key we put in one of the bags, and that went to 
Santa Fe. See. one of these books—one of the sheets, and a set of 
keys goes to Santa Fe, so we mailed them in the mailbox right in 
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front of the courthouse, and from there we took in the two boxes and 
the keys—I don’t know—the keys—we had them in a little envelope. 

Mr. Ware. You had them in a little envelope. Was that envelope 
sealed ? 

Mr. Atari. Yes, sir. 

Mr. Ware. And who sealed it ? 

Mr. Ararip. We did. 

Mr. Ware. We—by “we,” you mean— 

Mr. Avarip. Giannini and Leyba and myself, Mrs. Erlywine. 

Mr. Ware. Well, who put the keys in the mailbox ¢ 

Mr. Axarip. 1 don’t remember whether it was myself or Leyba, or 
Giannini. One of the three, | couldn’t say who it was. 

Mr. Ware. Could it have been you? 

Mr. Atarip. It could have been me: it could have been Giannini; it 
could have been Mr. Leyba, sir. 

Mr. Ware. Well, if you put them in the mailbox, how did you get 
them ¢ 

Mr. Ararip. I mean—no, we put that bag in it. A separate pack- 
age. The keys right in the package. There is that big mailbox in 
there, for packages, where they dropped it. At least, every election 
we did that, and I think we did it the same this last election. 

Mr. Ware. Now, your count was all right; wasn’t it? Your figures 
agreed, when you finished your tally ¢ 

Mr. Auarip. Yes, sir. 

Mr. Ware. Your figures balanced out, the number of ballots, and so 
forth ¢ 

Mr. Atarip. Yes, sir. 

Mr. Ware. When would you say, then, that someone had an oppor- 
tunity to change those ballots? 

Mr. Auarip. I don’t know; I don’t think they had an opportunity, 
vou know, some other people being there. 

Mr. Ware. Do the changes appear on your tally? Did you know 
that ? 

Mr. Anarip. On the tally, too? 

Mr. Ware. The changes appear on the tally, so, therefore, some- 
time between the time the ballot came out of the ballot boxes, back 
in your counting room, right back here [indicating] and the time the 
tally was taken, someone marked those ballots. Now, when would 
they have had the opportunity to do it? 

Mr. Auarip. I wouldn’t know, sir. 

Mr. Ware. This day was a cold day, November 4, do you recall ? 

Mr. Avarip. I can’t recall it. 

Mr. Ware. Do you remember whether the people wore an overcoat, 
or not ? 

Mr. Avariw. I know I wore my coat. 

Mr. Ware. You wore an overcoat ? 

Mr. Atari. Not a top coat. 

Mr. Ware. Could it have been possible for someone to have taken 
a group of ballots, and put them inside their clothes, and taken them 
out of there, and marked them ? 

Mr. Atari. I don’t think they would have had that chance, sir. 

Mr. Ware. You don’t think they would have had an opportunity 
to do that? 

Mr. Avarip. I don’t think so. 
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Mr. Ware. But you say you were not back there at all times? 

Mr. Ararip. No, sir; I wasn’t. 

Mr. Ware. How long a period were you gone to the restaurant, sir 

Mr. Avarip. It could have been 20, 25 minutes. Of course, I am 
not saying that for sure. It could have been less, it could have been 
more. ‘To say those things, remember now all those things, I couldn’t 
remember. 

Mr. Ware. Now, when you and Mr. Giannini left, and went over 
to his house, and you had these two beers—— 

Mr. Atari. That is my house. 

Mr. Ware. Your home, and you had the two beers? 

Mr. Avarip. My home. 

Mr. Ware. How long were you gone at that time, sir? 

Mr. Atartip. Well, I would say—it takes about 5 or 10—I don’t 
think it was over 25 or 30 minutes. 

Mr. Ware. 25 to 30 minutes? 

Mr. Avarip. I don’t think it was over that. It could have been 
less than that, because—— 

Mr. Ware. Did you drink near as fast, or did you drink it slow ? 

Mr. Atari. When you are thirsty, you drink it faster than that. 
I have seen the time I drank one in 1 minute. 

Mr. Ware. Now, when 

Mr. Arartp. You haven’ got a sample I can show you here. 

Mr. Ware. Now, you stated that the only two people that sat at 
this table, and called the ballots, were you and Mr. Giannini; is that 
right ? 

Mr. Avariw. That is right. I think Mr. Leyba—I am not quite 
sure, but I think Mr. Leyba also helped. 

Mr. Ware. He helped, but did he call the ballots? 

Mr. Atarip. That is what I mean, in calling the ballots, too. 

Mr. Ware. He helped in calling? 

Mr. Axartp. I am quite sure he did; I wouldn’t swear to it. 

Mr. Ware. Now, when Mr. Giannini was sitting there, at that table, 
calling those ballots, was it possible for you to see those ballots, 
and see the mark on the ballot, and see how they were marked ? 

Mr. Aarti. Well, no, sir; I didn’t notice that close, but then, I 
thought everything was going right. 

Mr. Ware. You didn’t particularly watch Mr. Giannini, as he 
called the ballots? 

Mr. Atari. No, sir. 

Mr. Ware. You weren’t interested in that, were you, looking at a 
tally sheet 

Mr. Avarip. I was looking at a tally sheet. 

Mr. Ware. And you were marking on the tally sheet ? 

Mr. Atarip. Because, from this, and watch this tally sheet, and 
watch this one here, and when we tally, call the tally. Miss Evans 
was watching me, and I was watching her. 

Mr. Ware. You were more interested in the other tally clerk? 

Mr. Atari. Both. That has got to be tallied, between the two. 

Mr. Ware. That is right, and making sure your two tally sheets 
balanced ? 

Mr. Atarm. That is right. 

Mr. Ware. You were not interested in what was going on over at 
this table [indicating] ? 
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Mr. Avarip. Every once in a while we would look at it. 

Mr. Ware. Every once in a while you would look at it, but you were 
not interested ¢ 

Mr. Avarip. I was. 

Mr. Ware. And that was a pretty big tally sheet ? 

Mr. Auarip. Yes, sir. 

Mr. Ware. And a _ of names on there? 

Mr. Ararmp. Yes, sir. 

Mr. Ware. And a lot of candidates ? 

Mr. Avarip. Yes, sir. 

Mr. Warr. So you were busy, most of the time, w: watching the tally, 
rather than wate ‘hing the person calling the ballots 

Mr. Axarip. Yes, sir. I felt the same way, with me, too, when 
I was counting—lI mean, calling. 

Mr. Ware. Now, when Mr. Giannini called the ballots, did he have 
a pencil in his hand? 

Mr. Axvarip. I don’t know, now. I don’t recall if he had a pencil 
in his hand, sir, but he had a pencil on his person, though. 

Mr. Ware. He did? Where we have the pencil— 

Mr. Avari. One in it. 

Mr. Ware. In his shirt pocket? 

Mr. Avartip. Coat pocket. 

Mr. Ware. He had a coat on, that night? 

Mr. Arar. Just the same as this. 

Mr. Ware. Do you always carry pencils in your pocket? 

Mr. Atarm. Yes, s 

- Ware. In ae words, when you were called to count, you 
had a pencil. At any time you were calling the ballots, over there, 
did you go down the candidates with a pencil, to mark them ? 

Mr. Auarip. I did like this [indicating]. 

Mr. Ware. Oh, you used your finger? You went down with a 
finger; you never used a penc 1? 

Mr. Atartp. No, sir. 

Mr. Ware. How about Giannini: did you ever see him use a pencil ? 

Mr. Auartp. I didn’t see him, sir. 

Mr. Ware. ve about Mr. Leyba? 

Mr. Atarip. I didn’t see him. 

Mr. Warr. Was he sitting over here [indicating] ? 

Mr. Atarip. No; he sat right over here [indicating]. 

Mr. Ware. In other words, he was not at this table, physically sit- 
ting at the table? 

Mr. Auarip. No, sir. 

Mr. Ware. And watching the ballots? 

Mr. ALARID. No, sir. 

Mr. Ware. Just one other question I wanted to ask you. When 
you unfolded and took the ballots out of the ballot box, you stated 
that vou did it in the hall? 

Mr. Avart. Yes, sir. 

Mr. Warr. Now, who did that? Did you do it, or two of you? 

Mr. Avarip. Two of us. : 

Mr. Ware. Two of you? 

Mr. Avarip. Because when we emptied that box 

Mr. Ware. You and Mr. Giannini? 
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Mr. Atarip. Emptied that box, we took the box from the voting 
room. We put it on the side, and separated the ballots, me and him, 
and then 

Mr. Ware. In other words, you considered it your duty, you and 
he? 

Mr. Avartp. And the other people were sitting right at the table. 

Mr. Ware. But you always took them out of the ballot boxes? 

Mr. Atari. That is right. 

Mr. Ware. And separated them in the hall? 

Mr. Axarip. In the hall. 

Mr. Ware. And then you brought them inside ? 

Mr. Atarip. Inside. 

Mr. Ware. How big is the hallway! Pretty big hallway? 

Mr. Avarip. See, you put some booths in there, and still have a 
space that wide [indicating]. 

Mr. Ware. Can you estimate, anywhere in the room, is it from this 
to the wall [indicating] ? 

Mr. Atarip. No. 

Mr. Ware. How wide is the booth? I haven’t ever seen those 
ticket booths. 

Mr. Atari. These are handmade, sir 

Mr. Ware. Pardon me, sir? 

Mr. Aart. These are handmade booths. 

Mr. Ware. About that wide? 

Mr. Ararm. About that wide. 

Mr. Ware. About this width ? 

Mr. Atari. Here it is, about here—this wide, was a booth. Say 
about 3 feet [indicating]. 

Mr. Ware. Um-hum. 

Mr. Atari. Then we had passes, there, say about a foot, 3 feet, or 
1%, feet. 

Mr. Ware. The hallway is about 6, 7 feet wide, you would say? 

Mr. Atari. Between that; 5 or 7. 

Mr. Ware. I have no further questions at this time. 

Mr. GrantHam. Mr. Chairman, for the record, could we have in- 
serted what the count was, as shown by the election officials, on this 
senatorial race, in this? 

Senator Barrerr. Oh, I think that is a matter of public record. 

Mr. Ware. We couldn’t tell you; we have the tally sheets. 

Mr. GrantHam. Could we request—mainly, ask this witness if 
it wasn’t about 143 for Mr. Hurley, and 83 for Senator Chavez? 

Senator Porrrr. I am not concerned whi did get the votes, there. 
We have had evidence, today, that somebody marked the ballots. That 
wasn’t the vote, and I want to know the purpose of interrogating the 
election officials, and find out who did it. I don’t care who carried 
the precinct. Fraud is fraud, whether it was a Republican precinct 
or not. 

Mr. Grantuim. Absolutely correct. I don’t know, myself, in whose 
favor the alleged fraud was. 

Senator Barretr. We can’t get into that. That is all. 

Mr. Ware. Before this witness goes, may I say one thing. Would 
you sit down, sir. 

Mr. Ware. You realize that anything you have said, today, is under 
oath ? 
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-, Ware. And that, if you made a false statement 
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Avarip. Yes, sir. 
Ware. That you are under oath? 
Avarip. Yes, sir. 





Axarip. I answered to the best of my ability. To the business, 


I answered, “ Yes.” 


Mr. 


Ware. And if you made a false statement, you realize that will 


be held against you? 


Mr. 


Axarip. I said, between there, and between that. But I 


couldn't say exactly, but I answered to the best of my ability. I can’t 
do any more. 


Mr. 


Ware. Let me ask you this one question. You do understand, 


if you have made a false statement, it can be held against you? 


Mr. 


Mr. 


Axarip. Yes, sir. 
Ware. And you wish, on the basis of that knowledge, to change 


any statement / 


Mr. 


Axuarip. It wouldn’t be changed. I make that statement. The 


statement is right there. 


Mr. 
Mr. 
Mr. 


Ware. You wish to change—— 
Axarip. Nothing can be changed, in that statement. 
Ware. How about the statement you made this afternoon, when 


you testified ? 


Mr. 


Mr. 


Axarip. That one right there ? 
Ware. No, the oral statement you have made, the testimony you 


have given, here, today, do you wis sh to change any of that? 


Mr. 
Mr. 
Mr. 
Mr. 


Axarip. No, sir. 

Ware. You do not? 

Axarip. No, sir. 

Ware. That is all, Mr. Chairman. 


(Whereupon, Mr. Pedro V. Alarid was excused as a witness.) 
Senator Barrerr. Call the next witness. 


Mr. 


Warr. May we have a short recess, in order to get the next 


witness. 
Senator mate The committee will adjourn until 7: 30. 
(Whereupon, at 5:28 p. m., the hearing was “adjourned until 7:30 


p. m.) 


EVENING SESSION 


Senator Barrerr. The subcommittee will come to order. Proceed, 


Mr. Ware. 


TESTIMONY OF IVAN C. BARTLETT 


(First duly sworn upon oath.) 


Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 


Mr 
Mr 
Mr 


Ware. Will you state your name. 

Bartiett. Ivan C. Bartlett. 

Ware. And your address is? 

Bartiett. 21414 Second, SW. 

Ware. And was that your address on November 4, 1952? 
Bartietr. Yes, sir. 


. Ware. Did you vote on November 4, 1952? 
. Barter. Yes, sir. 


. Ware. Where did you vote? 
Mr. 


Bartietr. At 27-A, Central School. 
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Mr. Ware. I show you a pollbook for 27—-A and show you a name. 
Is this your name | indicating | ? 

Mr. Bartrierr. Yes, sir. 

Mr. Ware. And what ballot number does it say after your name? 

Mr. Barrierr. Seventy-one. 

Mr. Ware. I show you ballot No. 71 and ask you if the marks on 
that were made by you. You marked on the Democratic ticket, in 
the party circle! 

Mr. Bartierr. Yes, sir. 

Mr. Ware. And where is the mark now? 

Mr. Bartierr. In the Republican Party circle. It looks like it has 
been rubbed out. 

Mr. Ware. Pretty poor job, wasn’t it? 

Mr. Bartiett. Yes, sir. 

Senator Barrerr. Is that the only mark on your ballot, the one 
in the party circle? 

Mr. Rescues Yes, sir, that is all. 

Senator Barrerr. What do you think of this idea of somebody 
changing your ballot? 

Mr. Barttierr. I don’t think there is much use of voting. 

Senator Barrerr. you any idea who did it ? 

Mr. Bartierr. No, I don’t. I saw my ballot go in the box. 

Senator Barrerr. That is all, sir. 

(Thereupon, the witness was excused.) 


TESTIMONY OF JOHN CHESTER LIPINSKI 


(First duly sworn upon oath.) 

Mr. Ware. What is your name? 

Mr. Larrnskt. John Chester Lipinski. 

Mr. Ware. What is your address ? 

Mr. Lretnskr. 81514 South Fourth. 

Mr. Ware. Was that your address on November 4, 1952? 

Mr. Lirrnsxi. Yes, sir. 

Mr. Ware. And did you vote on November 4, 1952? 

Mr. Lirrnsxk1. Yes, sir. 

Mr. Ware. Where did you vote? 

Mr. Lrrernsxt. Down at the old Central School. 

Mr. Ware. Would that be precinct 27A ? 

Mr. Lrrrnsxr. I think so. 

Mr. Ware. I show you a pollbook marked 27A. I show you a name 
in that pollbook. Is that your name [indicating] ¢ 

Mr. Lirrnsxi. Yes, sir. 

Mr. Ware. What ballot number is that [indicating] ? 

Mr. Lirrnskt. 180. 

Mr. Ware. I show you ballot 180 and ask you if the marks appear- 
ing on that ballot were made by you? 

Mr. Livryskr. This one wasn’t [indicating]. 

Mr. Ware. That is the vote for Albert B. Soto. 

Mr. Lirrnski. Yes, sir. 

Mr. Warr. How about this mark down here [indicating] ? 

Mr. Lirrnski. No. 

Mr. Ware. That is for Viviani? 

Mr. Liprnskr. Yes. Golightly must have been erased. 
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*, Ware. Can you see a mark that has been erased ? 
~ Liprnski. Yes, sir. 

* Ware. You can see that? 

.. Liprnski. Yes, sir. 


Mr. Ware. I believe there is one more up here. Did you place one 


in th 
Mr 
Mi 


Mr. 


Mi 


Mr. 


ere | indicating ¢ 

, Lrprnskt. No. 

., Ware. For Eugene B. Lujan. You did not make that mark? 
Lirrski. No. 

. Ware. For George A. Shipley, is there an erasure there? 
Liptnski. Apparently there is, yes. There has to be because I 


marked it; yes. 
Senator Barretr. Thank you very much. 


Mr 


(F 
Mi 
Mi 
Mr 


*. Ware. Thank you, sir. That is all. 


(T 


hereupon, the witness was excused.) 
TESTIMONY OF BENJAMIN LOPEZ 


irst duly sworn upon oath.) 


. Ware. What is your name? 
'. Lopez. Benjamin Lopez. 
*. Ware. Where do you reside, Mr. Lopez? 


Mr. Lopez. 2408 Topeka SE. 


Mr 


. Ware. It used to be South Williams Street; is that right? 


Mr. Lorrz. Yes. 


Mr 


. Ware. On November 4, 1952, is that where you resided ? 
Mr 


. Lopez. Yes, sir. 


Mr. Ware. Did you vote in precinct 1A? 
Mr. Lorrz. Yes, sir. 


Mr 


[indi 


Mr 
Mr 
Mr 


. Ware. I show you a pollbook marked 1A. I show you a name 
eating]. Will you identify that? 

. Lopez. Yes: it is mine. 

. Ware. That is your ballot, No. 471? 

. Lopez. Yes. 


Mr. Warr. I show you ballott 471 and ask you to examine the marks 


on that ballot and tell the committee whether or not you made those 
marks. 

Mr. Lopez. I didn’t make the mark in the Democratic ticket. 

Mr. Ware. You did vote for Senator Chavez? 

Mr. Lopez. Yes. 

Mr. Ware. You did not vote for Everett Grantham ? 

Mr. Lopez. No, sir. 

Mr. Ware. How about this mark here, Mann [indicating] ? 


Mr. 


Lorrz. No: I didn’t. 


Senator Barretr. Thank you very much. 


(T 


(F 


Mr. 
Mr. 
Mr. 
Mr. 
Mr. 


hereupon, the witness was excused. ) 


TESTIMONY OF SOFIO SANCHEZ 


irst duly sworn upon oath.) 

Ware. What is your name. 

Sancuez. Sofio Sanchez. 

Ware. Where do you reside, Mr. Sanchez? 
Sancuez. 2214 John SE. 

Ware. Did you live there November 4, 1952? 
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Mr. Sancuerz. Yes, sir. 

Mr. Ware. Did you vote November 4, 1952? 

Mr. Sancuez. Yes. 

Mr. Ware. Where did you vote ¢ 

Mr. Sancurz. East San Jose School, precinct 1A. 

Mr. Ware. I show you a pollbook marked precinct 1A and ask you 
to identify this name [indicating }. 

Mr. Sancuez. Yes, it is mine. 

Mr. Ware. And what ballot number is next to your name? 

Mr. Sancuez. 636. 

Mr. Ware. I show you ballot No. 636 and ask you if there are any 
marks on that ballot which you did not place there. 

Mr. ae HEZ. Right there {indicating |. 

Mr. Ware. There ae geass 

Mr. eam HEZ. Yes, si 

Mr. Ware. You did oe make the second mark, but you made one 
cross ¢ 

Mr. Sancuez. Yes, sir. 

Mr. Ware. And there now appears to be some other marks in the 
party circle at the top, and now there is another line, two other lines 
in there # 

Mr. Sancuez.: Yes, sir. 

Senator Barrerr. That is all, sir. 

(Thereupon, the witness was excused. ) 

(Mr. A. T. Hannett, counsel for Senator Chavez arose in the 
back of the room.) 

Mr. Hannervr. I am speaking as chief counsel for Senator Chavez. 
I want to make a record. Do I understand that I am denied the 
privilege of cross-examining the witness ¢ 

Senator Barrerr. That is correct. You may ask questions of any 
of the witnesses through any member of the subcommittee. 

Mr. Hannert. As attorney for Senator Chavez, I desire to examine 
the witnesses. Are we to be denied that great American privilege of 
cross-eXamining witnesses against us? I demand the privilege of 
calling witnesses in our behalf and having them sworn. 

Senator Barrerr. Well, we are going ahead. 

Mr. Hannetr. Do I understand that I am overruled, that I can’t? 

Senator Barrerr. I answered your question, and I told you that if 
you have any questions that you could give them to any member of 
the committee and they would ask them for you. 

Mr. Hannetr. I am not going to do that. That is not done in a 
decent Anglo-Saxon court. | demand this privilege. If I don’t get 
the right to examine witnesses and produce my own, I am walking 
out of this so-called courtroom and retiring, and you can go on with 
your kangaroo court. 
~ Senator Barrerr. Go ahead, Mr. Ware. 

(Thereupon, Mr. Hannett left the room.) 





TESTIMONY OF LICHO MARTINEZ 


(First duly sworn upon oath. ) 

Mr. Ware. Mr. Martinez, during the November 4, 1952, election— 
in what way did you participate in that election / 

Mr. Martinez. The only way I did, I stayed in Senator Chavez’ 
headquarters. 
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Mr. Ware. You were in his headquarters ¢ 

Mr. Martinez. Yes, sir. 

Mr. Ware. In an official capacity ¢ 

Mr. Martinez. No, sir. 

Mr. Ware. Were you a paid worker? 

Mr. Marrinez. No. 

Mr. Warr. You did not receive any money for your work? 

Mr. Martinez. No. 

Mr. Ware. What were your duties as a worker in Senator Chavez’ 
headquarters ¢ 

Mr. Marrinez. Well, I stayed there and a lot of my friends came 
in. and I asked them to vote for Senator Chavez. 

Mr. Ware. Did you do anything other than that? 

Mr. Martinez. No. 

Mr. Ware. Did you as a part of your duties give money to various 
people ¢ 

Mr. Martinez. No. 

Mr. Ware. For helping Senator Chavez, you never gave anyone 
any money ¢ 

Mr. Martinez. No. 

Mr. Ware. Did you ever pay one Angelo J. Giannini any money 
for serving as an election official ? 
Mr. Martinez. No; but I remember he used to come in trying to 
et a quarter or a dollar from me. 
Mr. Ware. You said he came frequently to your headquarters ? 
Mr. Martinez. Yes, sir, and he was drunk all the time. I had to 
chase him out one time. 

Mr. Ware. When he asked you for a quarter or dollar you never 
gave him any money ¢ 

Mr. Martinez. No, sir; never. He asked me for a dollar to eat one 
time. I would have given it to him, but he was drunk. 

Mr. Warr. Do you know what capacity Mr. Giannini served during 
the election ? 

Mr. Martinez. No; I didn’t know the fellow until he went into 
headquarters. 

Mr. Ware. When was that, during the election ? 

Mr. Martinez. Yes; before the election. 

Mr. Ware. How long before the election ? 

Mr. Martinez. Maybe a week or two. He used to go into head- 
quarters pretty often. 

Mr. Ware. Have you been very active in elections? 

Mr. Marrinez. No, sir. 

Mr. Ware. Election work is not new to you ? 

Mr. Martinez. I am always pretty active in politics; yes. 

Mr. Ware. You are positive that you never did pay any money to 
Mr. Giannini or anyone else ¢ ; 

Mr. Martinez. No: I didn’t handle the money part at all. 

Mr. Ware. All right, sir. No further questions. 

(Thereupon, the witness was excused. ) 


TESTIMONY OF LEANDRO LOVATO 


(First duly sworn upon oath.) 
Mr. Warr. Would you state your full name, sir? 
Mr. Lavaro. Leandro Lovato. 





SENATOR FROM NEW MEXICO 237 


Mr. Ware. Where do you reside, Mr. Lovato? 

Mr. Lovaro. 410 Pacitic SW. 

Mr. Ware. During the November 4, 1952, election, did you partici- 
pate in the election in any way ? 

Mr. Lovaro. en inside at all. 

Mr. Ware. As a party worker? 

Mr. Lovaro. ‘Yes! I helped outside. 

Mr. Ware. And how do you mean you helped outside, sir? 

Mr. Lovato. Well, bringing peop le to the polls and things like that. 

Mr. Ware. For the Democratic Party? 

Mr. Lovaro. Yes, sir. 

Mr. Ware. And did you have charge of, in a sense, of bringing peo- 
ple to the polls? 

Mr. Lovaro. What? 

Mr. Ware. Were you the boss to bring the people to the polls # 

Mr. Lovaro. Yes. 

Mr. Ware. In what precinct ? 

Mr. Lovato. Twenty-seven. 

Mr. Ware. Division C was your division ? 

Mr. Lovato. Yes, sir. 

Mr. Ware. Mr. Lovato, did you receive any money from any source 
to compensate you and your workers during the election? 

Mr. Lovaro. Not me. I never take any money from anybody. 

Mr. Ware. Do you realize that you are under oath ¢ 

Mr. Lovaro, I worked free on election day. 

Mr. Ware. You helped free? 

Mr. Lovato. Yes, sir. 

Mr. Ware. You realize that you are under oath ? 

Mr. Lovato. Yes, sir. 

Mr. Ware. May I ask you specifically, did you receive any sum of 
money in the nature of say $600 for your work ¢ 

Mr. Lovato. No. They gave me some money to give out to the 
people that were driving the cars for us. 

Mr. Ware. They gave you some money for the cars? I thought you 
didn’t get any money ¢ 

Mr. Lovaro. No; not to me. 

Mr. Ware. They gave it to you as the boss to pay out to the other 
people? 

Mr. Lovato. Yes, sir. 

Mr. Ware. How much money, $450, $1,250? 

Mr. Lovato. No, $450. 

Mr. Ware. You received $450 and what did you do with this money ¢ 

Mr. Lovaro. I give it to the people that was working with the cars. 

Mr. Ware. You paid it all out to people who were driv ing cars? 

Mr. Lovato. Yes, sir. 

Mr. Ware. Did you ever pay any money out to election officials ? 

Mr. Lovato. No, 

Mr. Ware. You are sure? 

Mr. Lovato. No, the county is supposed to pay that. 

Mr. Ware. You are looking at someone out there [indicating] ¢ 

Mr. Lovato. No. 

Mr. Ware. Mr. Giannini, did you ever pay him any money ? 

Mr. Lovato. Who? 

Mr. Ware. Mr. Giannini. 


40082—53——_16 
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Lovato. Giannini: no. 
Ware. No? 
Lovato. No. 
Ware. You are sure? 


Lovaro. I am sure. 
Ware. Are you the precinct chairman ¢ 
LOVATO. No. 


Ware. Who is the precinct chairman 

Lov aTo. C. B. Sanchez. 

Ware. C. B. Sanchez? 

Lovato. Yes. 

Ware. But you received the money to pay out to the people 
in the cars? 

Lovato. Yes. 

Ware. Did he receive any money too 
Li VATO. I don’t know. , 

Ware. Do you know whether he paid out any money 4 

Lov ATO. No. 

Ware. You do not know / 

Lovato. No: I don't. 

W ARE, Who did give you the money, sir? 

Lovato. Who? 

Ware. Who gave you the $450 ¢ 

Lovato. Toby Garcia. 

Ware. And who is he? 

Lovaro. He was—I guess he was on the money side of the 


; 


Ware. One of the men in charge of the election ? 

Lov ATO. Yes. 

Ware. He lives in Old Town ? 

Lov ATO. Yes. 

Ware. Was he working in Democratic precinct headquarters ? 
Lovato. Yes: he was over there in the headquarters. 

Ware. He was in headquarters ¢ 

Lovato. Yes. 


Ware. No further questions. You are free. You may go. 


S 


(Thereupon, the witness was excused.) 


(Fi 
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TESTIMONY OF C. B. SANCHEZ 


‘st duly sworn upon oath.) 

Ware. Would you state your full name. 
Sancuez. C. B. Sanchez. 

Ware. Where do you live? 

SANCHEZ. 505 Cole Avenue SW. 

Ware. How long have you lived there? 
Sancuez. About—since 1923 at that place. 
Ware. Since 1923? 


. Sancuez. Yes. 


Ware. And during the November 4, 1952, election did you have 


any official capacity in that election ¢ 
Mr. 
Mr. 
Mr. 


Sancuez. Lam the chairman of the precinct. 
Ware. Which precinct ? 


Sancuez. Precinct 27. 
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Mr. Ware. And that would include division 1? 

Mr. Sancuez. Yes, five divisions. 

Mr. Ware. Did you work in the election yourself ? 

Mr. Sancuez. No. 

Mr. Warr. Have you ever been an election official, election judge, 
poll clerk ? 

Mr. Sancuez. No. 

Mr. Ware. In prior years, I mean. 

Mr. Sancuerz. No. 

Mr. Ware. You have not? 

Mr. Sancuez. No. 

Mr. Warr. How long have you been Democratic precinct chairman ? 
Mr. Sancnez. Oh, I would say 10 or 12 years. I don’t know exactly, 
but about that. 

Mr. Ware. Did you receive any money from Democratic 
headquarters ¢ 

Mr. Sancurz. Yes, sir. 

Mr. Warr. How much did you receive, sir? 

Mr. Sancuez. $200. 

Mr. Ware. And what did you do with this money that you received ? 

Mr. Sancuez. I hired cars and workers to get voters to the polls. 

Mr. Ware. And how much did you have for the cars? 

Mr. Sancunez. $15. 

Mr. Ware. $15 per car? 

Mr. Sanciiez. Yes, sir. 

Mr. Ware. And that car worked while the polls were open ? 

Mr. Sancuez. Yes, sir. 

Mr. Ware. How many cars did you have, sir? 

Mr. Sancuez. I had 1 car in division A and 2 workers. 

Mr. Ware. Did you pay any money out to anyone else? 

Mr. Sancuez. No, sir. 

Mr. Ware. Any election officials ? 

Mr. Sancuez. No, sir. 

Mr. Ware. Did you pay them any money ? 

Mr. Sancnuez. No, sir. 

Mr. Ware. Did you pay Angelo Giannini any money ? 

Mr. Sancuerz. No, sir. 

Mr. Ware. You are positive of that? 

Mr. Sancuez. Yes, sir. 

Mr. Ware. You realize, of course, that you are under oath? 

Mr. Sancuez. Yes, sir. 

Mr. Ware. During election day did you ever enter the counting- 
room in 27A whe . they were counting the ballots 

Mr. Sancuez. I don’t believe so. 

Mr. Ware. You are almost sure? 

Mr. Sancuez. Well, I think I am sure. 

Mr. Ware. Isn’t it the usual practice for the precinct chairman to 
go around and visit the polls? 

Mr. Sancnez. Yes, sir. 

Mr. Ware. Wouldn’t you go into the counting room ? 

Mr. Sancnez. No; not necessarily in the counting room. If they 
needed anything, they would—that is, if the lunches are not brought 
in, the chairman has to go and get the lunches and if they haven’t got 
the chairs and tables ready, well, the chairman has got to get that. 


or 
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Sometimes the ballot boxes don’t come in. They leave them at certain 
places and you have to go after them. 
Mr. Ware. You didn’t go to the polling place at 27A at any time 
during the day? 
Mr. Sancuez. Yes. 
Mr. Ware. And where did you go? 
Mr. Sancuez. I went over to the front where they were voting. 
Mr. Ware. You did go inside the polling place? 
Mr. Sancnez. Yes, sir. 
Mr. Ware. Who did you talk to when you went in there? . 
Mr. Sancuez. Well, I don’t know whether I talked to anybody in 
particular. I just stood there and looked. 
Mr. Ware. Do you know Mr. Angelo Giannini? 
Mr. Sancuez. Yes, sir. : 
Mr. Ware. How long have you known him? 
Mr. Sancuez. Maybe 5 or 6 years, maybe more. I don’t know. 
They live right close to me. 
Mr. Ware. How close, sir? 
Mr. Sancuez. Within, well, within a block. 
Mr. Ware. Within a block from where you live? 
Mr. Sancuez. Yes, sir. 
Mr. Warr. Did you ever go into the hallway where the voters were 
marking their ballots in 27A ? 
Mr. Sancuez. I did. 
Mr. Ware. — who did you talk to in the hallway ? 
Mr. Sancuez. I don’t know whether I talked to anyone there. 
Mr. Ware. You don’t think you talked to anyone? 
Mr. SaAncuez. We went in there to vote. We had to vote there 
because there wasn’t enough booths, you see, and we had to wait, and 
my wife—we stood there. 
Mr. Ware. Did you vote in this division ? 
Mr. Sancuez. Yes, sir. 
Mr. Ware. Any time during the day did you see Mr. Giannini? 
Mr. Sancuez. Well. I saw all the fellows that was in the room 
there. We were standing in the hallway. I could see in there. 
Mr. Ware. Were you in division A polling place when it opened 
up in the morning? 
Mr. Sancnez. Yes, sir. 
Mr. Ware. And what did you do when you went there in the 
morning ? 
Mr. Sancuez. I went over to check whether they got the ballot 
boxes, whether they needed anything. 
Mr. Ware. I see. Is that part of your official duties as Democratic 
precinct chairman to do that? 
Mr. Sancuez. Yes, sir. 
Mr. Ware. You are charged with that duty? 
Mr. Sancuez. Well, I wouldn’t say that I was charged with it, but 
we always do it, because sometimes—we have had times during an 
election when there are no tables there, no chairs. They don’t get it i 
prepared. 
Mr. Ware. Would you consider yourself as more or less directing 
the operation ? 
Mr. Sancuez. No. 
Mr. Ware. But you did go there and get them started ? 
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Mr. Sancuez. Well, I went there to see if they needed anything. 
They got started themselves. 

Mr. Ware. They have to have some ‘body there to see that they take 
their oaths between themselves ? 

Mr. Sancuez. I have nothing to do with that. It is up to the 
judges. 

Mr. Ware. Do you know Mr. Pete Alarid? 

Mr. Sancuez. Yes, sir. 

Mr. Ware. Did you ever talk with him during the day? 

Mr. Sancuez. I probably did when the election started. 

Mr. Ware. Did you and he have a fight in the hallway and did he 
order you out of the room where they were counting ballots? 

Mr. Sancuez. No. 

Mr. Ware. You were not back there and you never had any argu- 
ment of any kind? 

Mr. Sancuez. No; never. 

Mr. Ware. And you never talked with Mr. Giannini? You never 
said, “How are you making out,” or “How is the count going” ? 

Mr. Sancuerz. Maybe I could have asked him that. 

Mr. Ware. You are not sure, but you might have? 

Mr. Sancuez. Yes, sir. I might ask how the election is going or 
something. I wouldn’t say that I did say that or that I didn’t say 
that. 

Mr. Ware. When you went there that morning how many officials 
were there when you first got there? 

Mr. Sancnez. Well, I believe that Giannini was there, Mr. Alarid 
and Mrs. Alarid. 

Mr. Ware. Were all the officials there when you arrived ¢ 

Mr. Sancuez. No; I don’t think so. 

Mr. Ware. Isn’t it true that you went out and you were short of 
officials, and you got officials and brought them in, people of your 
choosing, and made them officials? 

Mr. Sancuez. I don’t know whether we did or not. I wouldn’t 
say that. 

Mr. Ware. You are not positive but you may have? 

Mr. Sancuez. We generally do that. 

Mr. Warr. Why would you do that? 

Mr. Sancuez. Because, who would do it ? 

Mr. Warr. Weren't there duly appointed election officials there to 
take care of that situation? Why should it fall upon the Democratic 
chairman to obtain election officials? 

Mr. Sancurz. Somebody had to. 

Mr. Ware. Who did you select as election officials that day? 

Mr. Sancuez. I went out and brought back about three of them. 

Mr. Warr. You went out and got some election officials? 

Mr. Sancnez. They were short and they needed officials. 

Mr. Ware. You went out and got your people and made them 
officials ? 

Mr. Sancurz. Maybe I did. Idon’t remember. MaybeI did. It 
seems to me like I had them ready before that. Maybe we didn’t. 
If we were short, I probably did. 

Mr. Ware. In other words, it is likely that you did? 

Mr. Sancuez. I don’t remember. We always do that. 

Mr. Ware. Well, it is possible that you did do it? 
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Mr. Sancuez. Well, if we were short, maybe I did. I thought I 
had contacted these people before the election; pretty sure. 

Mr. Ware. Who is George J. Herman? Do you know him? 

Mr. Sancuez. Yes, sir. 

Mr. Ware. Who is he? 

Mr. Sancurz. He is a gentleman who lives on West Cole Avenue, 

Mr. Ware. And isn’t he one of the men you went out and got? 

Mr. Sancuez. That morning ¢ 

Mr. Ware. Yes, that morning. Didn't you go out and get him and 
bring him in that morning ¢ 

Mr. Sancuez. I don’t—I could have done it. Sure, I could have 
done it. If they were short, we had to get somebody. 

Mr. Ware. How about Mrs. M. W. Evans? 

Mr. Sancuez. No, I don’t think I did. I think I had already 
talked to her long before that. 

Mr. Warr. How about Mr. Leyba? 

Mr. Sancuez. No. 

Mr. Ware. Who were the other two officials that you brought in? 

Mr. Sancuez. I don’t know whether I brought in any that day. 

Mr. Warr. Had you made arrangements for them to be there in 
advance of the election / 

Mr. Sancnez. I thought that I had. Maybe some of them didn’t 
show up. I thought that I had them contacted. 

Mr. Ware. Do you know anything about somebody marking ballots 
legally In precinct DTA 2 

Mr. Sancuez. No, sir. 

Mr. Ware. You do not ? 

Mr. Sancuez. No, sir. 

Mr. Warr. You never heard of it before? 

Mr. Sancuez. No,sir. I never heard of it. 

Mr. Ware. Do you know Mr. Lovato? 

Mr. Sancuez. Yes. 

Mr. Ware. And he is a fellow worker of yours? 

Mr. Sancuez. No. 

Mr. Ware. He is not? 

Mr. Sancuez. No. 

Mr. Ware. Did he have any cars that he was paying for? 

Mr. Sancuez. I heard he was. 

Mr. Ware. And you and he are both Democrats ? 

Mr. Sancuez. That is right. 

Mr. Ware. But you didn’t work together ? 

Mr. Sancuez. No, sir. 

Mr. Ware. But he was working in your precinct ? 

Mr. Sancuez. Yes. 

Mr. Ware. Isn’t it strange that the party chairman and another man 
were both working the same precinct and yet didn’t work together? 

Mr. Sancuez. I will tell you why. Because I was the chairman and 
they were supposed to turn over to me the money. 

Mr. Ware. In other words, you didn’t get all the money ? 

Mr. Sancuez. No, I didn’t get very little. The other fellow did. 

Mr. Ware. What trouble came up in precinct 27C? Iam not talk- 
ing about A now, but 27C. 

Mr. Sancugz. Yes. We had a little trouble. 

Mr. Ware. What was it? 
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Mr. Sancnez. There was a man, the chairman, the Republican 
chairman had his son and his daughter working in the booth when 
he was at his office. 

Mr. Ware. And what happened? Did you go over there? 

Mr. Sancuez. Well, I was there. I didn’t know him from Adam, 
but one of the voters told me that this fellow’s daughter was working. 
Whether she was a judge or whether she was a clerk or what, she was 
working at the table there, and this voter contacted me and said, “How 
come this girl is working over there. I am running for JP myself 
and they wouldn't let my uncle serve because he was related to me.” 
And I said, “Well, I don’t know.” He said, “How come this girl 
serve?” TI said, “I don’t know.” I called headquarters and sent a 
man over there and we talked to the judges and the judges, they 
didn’t know, but when they found out they let her go and this man 
got another in her place. 

Mr. Warr. No further questions. 

Senator Barrerr. That is all, Mr. Sanchez. Thank you kindly. 

(Thereupon, the witness was excused. ) 


TESTIMONY OF SOLOMON PADILLA 


(First duly sworn upon oath.) 

Mr. Ware. Will you state your name, sir? 

Mr. Papitia. Solomon Padilla. 

Mr. Ware. Where do you reside, Mr. Padilla ? 

Mr. Papimiia. 315 Cromwell SW. 

Mr. Ware. During the November 4, 1952, election, did you have 
anv official capacity? Were you an a ial of that election ? 

Mr. Paprtia. Well, I am the chairman. 

Mr. Ware. What chairman, sir? 

Mr. Papitia. Republican chairman. 

Mr. Ware. Where are you Republican chairman ¢ 

Mr. Papiiua. Precinct 27. 

Mr. Warr. How long have you served in that capacity ? 

Mr. Pavia. I have been there for the last 4 years. 

Mr. Ware. Were you paid any money by anyone to use as expenses 
during election day ¢ 

Mr. Papa. No, sir. 

Mr. Ware. You were not for the hire of cars? 

Mr. Papiiua. I was sent about 3 or 4 cars. 

Mr. Ware. How much did you receive. 

Mr. Papitia. Well, I only gave them about $15 each car. 

Mr. Ware. How much money did you receive ¢ 

Mr. Papiwa. I think it was $75, I think. 

Mr. Ware. $75? 

Mr. Papriua. Yes. 

Mr. Ware. Now did you pay any money to any—any other expenses 
that day? 

Mr. Papa. No. 

Mr. Ware. No other expenses? 

Mr. Pavia. No. 

Mr. Ware. Did you pay any money to any of these people? Mr. 
Giannini? Do you know him? 
Mr. Papua. Yes, I do. 
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Mr. Warr. Did you pay him any money, Angelo J. Giannini ? 

Mr. Papua. No, sir. 

Mr. Ware. Did you pay any money to Mr. Pete Alarid ? 

Mr. Papa. No, I didn’t. 

Mr. Ware. Do you know him ? 

Mr. Papmua. Yes, I do. 

Mr. Ware. How about Mrs. Pete Alarid? 

Mr. Papitia. No. 

Mr. Ware. Mr. George Herman ? 

Mr. Papua. No. 

Mr. Ware. Mrs. Paul Salazar? 

Mr. Papiiia. No. 

Mr. Ware. Did you pay her any money? 

Mr. Papiruia. No. . 

Mr. Ware. Mrs. M. W. Evans, did you pay her any money ? 

Mr. Papriua. No. 

Mr. Ware. Demetrio Leyba? 

Mr. Papitua. No. : 

Mr. Ware. Mary S. Erlewine? : 

Mr. Papitua. No, I didn’t. f 

Mr. Ware. Now were you in contact with Mr. Pablo Garcia—in 
contact with him during election day ? 

Mr. Papua. I tried to get in contact with him, but every time I 
went by he wasn’t home. 

Mr. Ware. You didn’t see him all day election day? 

Mr. Pavia. No. 

Mr. Ware. Did he give you any money ? 

Mr. Papiiua. No: he didn’t. 

Mr. Ware. Who did give you your money ? 

Mr. Papitua. They give it to me over there at Phillip Hubbell’s, 
Mr. Warner. 

Mr. Ware. Phillip Hubbell? 

Mr. Papitia. No, Mr. Warner, the county chairman, the Republi 
can county chairman. 

Mr. Ware. Is that before election day ? 

Mr. Paptia. It was in the evening; yes; just before, because I had 
to pay those guys for the cars, and I had to have the money to pay 
them. 

Mr. Ware. Did Mr. Pete—Pablo Garcia contact you at any time 
about Mr. Pete ee 

Mr. Papintua. No: he didn’t. ’ 

Mr. Ware. Dia 4. contact you about giving any money ? 

Mr. Papitia. I went twice to see him and every time he was hiding 
away from us. He told me to hire cars and he was going to pay for 
them, and I would hire the cars for him, but he didn’t show up, nor 
Brown either. I hired five cars. 

Mr. Ware. Five cars? 

Mr. Papiuua. Yes, sir. 

Mr. Ware. That is all. No further questions. 

Senator Barrerr. Thank you very much. 

(Thereupon, the witness was excused. ) 
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TESTIMONY OF GEORGE J. HERMAN 


(First duly sworn upon oath.) 

Mr. Ware. What is your name 

Mr. Herman. George J. Herman. 

Mr. Ware. Mr. Herman, where do you live? 

Mr. Herman. 524 Cole Avenue SW. 

Mr. Ware. In the November 4, 1952, election did you vote in pre- 
cinct 27A? 

Mr. Herman. Yes, there at the schoolhouse at Lead and Third. 

Mr. Ware. Did you serve as an election official / 

Mr. Herman. Yes, sir; you would call it that. 

Mr. Ware. Who aon you down’ Mr. Sanchez, the precinct 
chairman, he came and got you in the morning ? 

Mr. Herman. Yes, sir. 

Mr. Ware. You didn’t know you were going to be an election 
official ? 

Mr. Herman. No; he wanted me. 

Mr. Ware. Some officials didn’t come and he wanted you to come? 

Mr. Herman. Yes, sir. 

Mr. Ware. How long have you known Mr. Sanchez? 

Mr. Herman. Almost—since we were in Albuquerque, 1945. 

Mr. Ware. What is your party ? 

Mr. Herman. Democrat. 

Mr. Ware. The Democratic Party ? 

Mr. Herman. Yes, sir. 

Mr. Ware. Did Mr. Sanchez give you any money for serving as an 
election official ? 

Mr. Herman. No. 

Mr. Ware. He didn’t pay you anything? 

Mr. Herman. No. 

Mr. Ware. What did you do during election day ? 

Mr. Herman. I took the ballots and put them in the box. Folded 
them if they were not folded and put them in the box. 

Mr. Ware. Did you help count the ballots? 

Mr. Herman. No, sir; I didn’t. 

Mr. Ware. Did you ever go back in the counting room ? 

Mr. Herman. Yes, sir; after the polls were closed in the evening. 

Mr. Ware. During the day did you notice whether all the officials 
were in the front part of the polling place where you were? Was there 
any time that they were all there together ? 

Mr. Herman. No; I don’t think so. 

Mr. Ware. There were always people back there? 

Mr. Herman. Yes, sir. 

Mr. Ware. Where you were all day long? 

Mr. Herman. Yes, sir. 

Mr. Ware. You didn’t leave the polling place? 

Mr. Herman. No, sir. 

Mr. Ware. And you stayed there and gave ballots out all day? 

Mr. Herman. No; I took them in. 

Mr. Ware. You took them in and dropped them in the box ? 
Mr. Herman. Yes, sir. 
Mr. Ware. Did you notice Mr. Giannini at any time during the day? 
Mr. Herman. I know him by sight when he was in. 
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Mr. Warr. Were there any of the officials that were drinking during 
the day / 

Mr. Herman. No; not that I know of. 

Mr. Ware. Did you know all of the officials that were there ? 

Mr. Herman. No, I didn’t. 

Mr. Ware. Did the officials stay there all day during the polling? 

Mr. Herman. I didn’t see any go out. 

Mr. Ware. Were you in a position to see them go out ? 

Mr. Herman. Yes, sir. 

Mr. Ware. And no one left? 

Mr. Herman. No, sir 

Mr. Ware. In the morning until they finished at night ? 

Mr. Herman. Yes, sir. 

Mr. Ware. At the time they closed the boxes and they asked you to 
sion the pollbooks, were all the officials there ? 

Mr. Herman. I believe there was—there was a lot of us in that 
room. and I think they were all there so far as I know. 

Mr. Ware. That is all, sir. 


(Thereupon, the witness was excused. ) 
TESTIMONY OF MRS. PAUL J. SALAZAR 


(First duly sworn upon oath.) 

Mr. Ware. Would you state your full name, please. 

Mrs. Sauazar. I am Mrs. Paul J. Salazar. 

Mr. Ware. And you and your husband served as election officials? 

Mrs. Sarazar. No; just myself. 

Mr. Ware. Where do you live? 

Mrs. Sarazar. Right now at 1313 Lafayette NE. I didn’t live there 
then. At 400 Third Street at that time. 

Mr. Ware. On November 4, 1952, you did live there ? 

Mrs. SaLazar. Yes. 

Mr. Ware. And now you do not? 

Mrs. Sauazar. Yes, sir; that is right. 

Mr. Ware. At what time did you arrive at the polls on election 
day / 

Mrs. Sauazar. At 8 o’clock. I just crossed the street. I lived right 
across the street. 

Mr. Ware. Who appointed you an election official ? 

Mrs. Sanazar. I got a letter through the mail from the county 
clerk’s office. 

Mr. Ware. And did you stay in the polling place all day? 

Mrs. Sanazar. No: I went across the street to the drugstore for some 
things. We ate our meals there. They brought them in for us. 

Mr. Ware. Did you know all the other officials? 

Mrs. Savazar. I met them that day. 

Mr. Ware. Before? 

Mrs. Savazar. No. 

Mr. Ware. During the course of the day what was your duty? 

Mrs. Sa.azar. I wrote in the book as the voters came in. 

Mr. Warr. In this book [indicating] and that is your handwriting 
and then you signed the pollbook on the back? 

Mrs. Sanazar. Yes, sir. 











SENATOR 





FROM NEW MEXICO 

Mr. Ware. That is your signature, Mrs. Paul Salazar? 

Mrs. SaLazar. Yes, sir. 

Mr. Ware. During the course of the day did you observe the count- 
ing room at all? 

Mrs. Satazar. No; I didn’t. 

Mr. Ware. You did not? 

Mrs. Savazar. No. 

Mr. Ware. Do you recall whether during the course of the day 
there was always counting—how many boxes did they count during 
the day? 

Mrs. Saazar. I would say about three. 

Mr. Ware. No more? 

Mrs. Savazar. I don’t krow exactly. 

Mr. Warr. Was there any time during the day when they were not 
counting? When they were just sitting there? 

Mrs. Sarazar. At the beginning. 

Mr. Ware. How about during the middle of the day? 

Mrs. Satazar. Well, for the break to eat and then they started 
counting again. 

Mr. Ware. And when did they finish the count? Do you recall? 

Mrs. Sauazar. You mean at the end of the day? 

Mr. Ware. Yes. 

Mrs. Sauazar. Oh, about 8 o’clock. 

Mr. Ware. And did you stay until they finished the count? 

Mrs. Savazar. I went home after I ate. Mrs. Evans went home 
when I left. 

Mr. Ware. Did you come back? 

Mrs. Sanazar. Yes. 

Mr. Ware. You signed the tally sheet and the other book—and the 
pollbooks ? 

Mrs. Sinazar. Yes, sir. 

Mr. Ware. Now this other person that went home, did she come 
back ? 

Mrs. Satazar. No, she signed the pollbook before she left. 

Mr. Ware. Before she left? 

Mrs. Sanazar. Yes, sir. 

Mr. Ware. She signed the pollbook, but not the tally sheet? 

Mrs. Sinazar. No, she didn’t sign the big sheet. 

Mr. Ware. Do you know whether she was supposed to sign it? 

Mrs. Sanazar. Yes. 

Mr. Ware. But isn’t it true her name appears here [indicating] ? 

Mrs. Satazar. Yes. 

Mr. Ware. And who signed it for her? 

Mrs. Savazar. I did. 

Mr. Ware. Who asked you to sign that? 

Mrs. Satazar. Mr. Giannini. 

Mr. Ware. Did you feel at the time that this was correct ? 

Mrs. Sauazar. No, I didn’t like the idea, 

Mr. Ware. You didn’t think it was right ? 

Mrs. Sivazar. No, I didn’t. 

Mr. Ware. Is this the sheet that you signed her name to 
[indicating | ? 

Mrs. Savazar. That is my signature. 
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Mr. Ware. And that is Mrs. Evans’ [indicating] and she didn’t 
sign that ? 

Mrs. Sauazar. She just signed the book before she left. 

Mr. Ware. Did you notice also whether or not everyone was in 
good conduct around there? Was it orderly ? 

Mrs. Sinazar. Yes, I thought it was very orderly. 

Mr. Ware. Was there any drinking going on? 

Mrs. Savazar. No, not that I know of. 

Mr. Ware. You didn’t observe anyone drinking? 

Mrs. Sauazar. No, I didn’t. We made the comment to be sure not 
to drink? 

Mr. Warr. Why did you make that comment ? 

Mrs. Satazar. We were just kidding along that they weren’t sup- 
posed to drink on that day. 

Mr. Ware. Did Mrs. Alarid say anything to you? What did she 
tell you? 

Mrs. Sanazar. She just said she didn’t want her husband to drink. 

Mr. Ware. Didn’t she say that she was worried about her husband 
drinking as an election official ? 

Mrs. Saazar. She wasn’t worried about him drinking—just in 
case he was. 

Senator Porrmr. I see. She was suspecting him. 

Mrs. Sauazar. Well 

Mr. Ware. Were you wearing any campaign buttons that day? 

Mrs. Satazar. No. 

Mr. Ware. You were not? 

Mrs. Sauazar. No. 

Mr. Ware. Have you been contacted by anyone other than persons 
who identified themselves with proper credentials as investigators for 
the United States Senate ? 

Mrs. Sauazar. No. 

Mr. Ware. Did you talk to anyone? 

Mrs. Satazar. No, just my husband. 

Mr. Ware. Had anyone talked to your husband ¢ 

Mrs. Savazar. I just got the letter this afternoon. 

Senator Porrer. When do they start counting the ballots? 

Mr. Ware. They start counting as soon as a few people come in. 

No further questions. 

(Thereupon, the witness was excused.) 





TESTIMONY OF MRS. PEDRO V. ALARID 


(First duly sworn upon oath.) 

Mr. Ware. What is your name? 

Mrs. Aart. Sarah Alarid. 

Mr. Ware. Are you Mrs. Pete V. Alarid? 
Mrs. Axarip. Yes, sir. 

Mr. Ware. Where do you live? 

Mrs. Auarip. 214 Iron SW. 

Mr. Ware. Were you living there on November 4, 1952? 
Mrs. Avarip. Yes, sir. 

Mr. Ware. And where did you vote? 
Mrs. Avarip. 27-B. 

Mr. Ware. 27-B? 

Mrs. Atari. Yes, sir. 
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Mr. Ware. Were you employed as an election official ? 

Mrs. Auarip. Yes, sir. 

Mr. Ware. In what precinct were you employed ? 

Mrs. Avartip. 27-A. 

Mr. Ware. And who employed you as an election official ? 

Mrs. Atarip. Well, I got a summons from the clerk. 

Mr. Ware. The county clerk? 

Mrs. Atari. Yes, sir. 

Mr. Ware. And did your husband also serve that day ? 

Mrs. Auarip. Yes, he did. 

Mr. Ware. And what were your duties that day ? 

Mrs. Atarip. | looked up the names in the book. 

Mr. Ware. You looked up the names in the precinct registration 
book as the voter came in, asked for a ballot—you would check the 
book ? 

Mrs. ALartp. I would just look up the names. 

Mr. Ware. Somebody else gave the ballot? 

Mrs. Anarip. Yes, sir. 

Mr. Ware. What time did you arrive at the polls? 

Mrs. Axarip. I should say between 8 : 30 and 9. 

Mr. Ware. And you were there all di: ay? 

Mrs. Avarip. Yes, sir. 

Mr. Ware. You were there all day until the polls closed ? 

Mrs. Auarip. Yes, sir. 

Mr. Ware. During the day did you observe whether or not at all 
times there were people back in the counting room ? 

Mrs. Atari. There was always somebody there. 

Mr. Ware. There was always more than one? 

Mrs. Anartp. Yes, sir. 

Mr. Ware. Who spent the most time back there, do you know? 

Mr. Avarip. No; I couldn’t say. There were four people back 
there most of the day. 

Mr. Ware. Was Mr. Giannini back there? 

Mrs. Auartp. Yes, sir. 

Mr. Ware. During the day how was the conduct of the people who 
were working, the officials ? 

Mrs. Atarip. Well, it was all right so far as I could see. 

Mr. Ware. Was Mr. Giannini drinking during the day? 

Mrs. Avarip. Not that I knew of. 

Mr. Ware. Did he go in and out of the polling place during the day ? 

Mrs. Anartp. Well, once or twice. 

Mr. Ware. Once or twice? 

Mrs. Aarip. Yes, sir. 

Mr. Ware. He didn’t leave any more than that? 

Mrs. Auartp, I don’t think so. It was more than once. It wasn’t 
very many times. 

Mr. Warr. Did you leave the polling place? 

Mrs. Anarip. No; except when I went to vote. We went to the rest- 
room across the street in the mortuary. 

Mr. Ware. How long were you gone from the polling place? 

Mrs. ALarw. Well, I don’t think it was over 45 minutes at the most. 
Not that long, I don’t think. 

Mr. Ware. About what time was it that you left? 
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Mrs. Anarip. It was in the afternoon. I don’t remember what 


time. 


Mr. Ware. May Lask vou this: Have you been contacted by anyone 
other than investigators for the United States Senate who had prop- 
erly identified themselves with identification cards ? 

Mrs. ALArip. No, sir; I have not. 

Mr. Ware. You have not ? 

Mrs. ALartp. No. 

Mr. Ware. Have you talked with anyone? 

Mrs. Atarm. No; I haven’t. You mean just friends? 

Mr. Ware. To friends about this? 

Mrs. Anarip. I have discussed it, yes. 

Mr. Ware. You know that there are some ballots which have been 
marked by persons other than the voters in division 27A ? 

Mrs. Avarip. I heard that there had been. 

Mr. Ware. Do you know of any time during the day on November 
4, 1952, that anyone had the opportunity to have marked those ballots? 
Mrs. ALtarip. No: 1 don’t know. ‘There were always more than two 
people in the room at all times. 1 believe that my husband and Mr. 


Giannini left once together. I think so. 


Mr .Ware. And who was back there when they were gone ? 
Mrs. Avarm. Mr. Leyba and Mrs. Erlewine. 

Mr. Ware. Erlewine? 

Mrs. Auarip. Yes, sir. 

Mr. Warr. I have no further questions, Mr. Chairman. 
(Thereupon, the witness was excused. ) 


TESTIMONY OF MRS. M. W. EVANS 


(First duly sworn upon oath.) 
Mr. Ware. What is your name? 

Mrs. Evans. Mrs. M. W. Evans. 

Mr. Ware. What is your address? 

Mrs. Evans. 1658 Del Norte Drive SW. 

Mr. Ware. Did you reside there on November 4, 1952? 

Mrs. Evans. I did. 

Mr. Ware. Did you vote in that election ? 

Mrs. Evans. I did. 

Mr. Ware. And where did you vote ¢ 

Mrs. Evans. Barcelona School. 

Mr. Ware. What precinct is that ? 

Mrs. Evans. I don’t know. 

Mr. Ware. Is it in precinct No. 27% It is in precinct other than 
precinct 97? 

Mrs. Evans. Yes, sir; I am sure it is. 

Mr. Ware. Were you contacted sometime on November 4 or 3 to be 


an election official in precinct 27? 


Mrs. Evans. No. 

Mr. Ware. When were you contacted ? 

Mrs. Evans. It was about a week at least prior to the election. 
Mr. Ware. And who contacted you? 

Mrs. Evans. Mr. Van Horn. 

Mr. Ware. And who is Mr. Van Horn? 
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Mrs. Evans. I work for his wife—was helping her at the time, 
part time. 
Mr. Ware. And why did Mr. Van Horn contact you, do you know 2 
Mrs. EVANS. He hi ud too muc h to - and he couldn’ t fill 1 In ths ut time, 
and he asked me if I would be interested in working in his place, and 
I told him I would. 
Mr. W are. And who did he check with ? 
Mrs. Evans. Mr. Sanchez. 
Mr. Ware. And may I ask what your political affiliation is? Are 
. you affiliated with either party é 
Mrs. Evans. You mean you want to know—I am a Democrat. 
Mr. Ware. And is Mr. Van Horn a Democrat also ? 
Mrs. Evans. Yes. 
e Mr. Ware. And he contacted Mr. Sanchez and he said you would 
be all right to serve as an election official? 
Mrs. Evans. Yes. 
Mr. Ware. What time did you arrive at the polls on election day? 
Mrs. Evans. Somewhere about 10 minutes to 7. I left home at 
6:30. It wasn’t long before I got there. 
Mr. Ware. What were your duties? 
Mrs. Evans. Poll clerk. 
Mr. Ware. Did you help write names in the book ? 
Mrs. Evans Yes; except when I went to vote. 
Mr. Ware. And what time did you go to vote? 
Mrs. Evans. It was in the afternoon, but I don’t remember the time. 
Mr. Ware. How long were you gone? Do you recall that? 
Mrs. Evans. I imagine at least 45 minutes, because I had to wait 
after I got there—stand in line. 
Mr. Ware. At least 45 minutes? 
Mrs. Evans. Yes, sir. 
Mr. Ware. During the course of the day who was back in the 
counting room ¢ 
Mrs. Evans. I don’t know who all was back there. I know a Leyba 
and Giannini, and I think the man’s name was Alarid. 
Mrs. Ware. Pete Alarid ? 
Mrs. Evans. Yes, sir. 
Mrs. Ware. Did Mrs. Erlewine go back there? 
i Mrs. Evans. Yes. 
Mr. Ware. How long was she back there ? 
Mrs. Evans. For a long time. 
, Mr. Ware. Did she spend her time counting? 
Mrs. Evans. Quite a while. 
Mr. Ware. She was there all the time? 
Mrs. Evans. You mean counting? 
Mr. Ware. Yes. Was she out with you more than she was back in 
the counting room ? 
Mrs. Evans. I wouldn’t say more, because I don’t know. 
Mr. Ware. You were busy? 
Mrs. Evans. I was busy. 
Mr. Ware. Did you notice any conduct that you would not consider 
orderly around the polls? 
Mrs. Evans. I didn't. 
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Mr. Ware. Do you know whether anyone had been drinking who 
was serving as an election official ? 

Mrs. Evans. I didn’t. 

Mr. Ware. If they were drinking, you didn’t know it? 

Mrs. Evans. Yes. 

Mr. Ware. Did anyone act as though they had been drinking? 

Mrs. Evans. No. 

Mr. Ware. Did the people back in the counting room, did they stay 
back there ? 

Mrs. Evans. No; they came out and exchanged the ballot boxes. 

Mr. Ware. How long did it take them to exchange these ballot 
boxes ? 

Mrs. Evans. It wouldn’t take long. They just left one and took 
the other. 

Mr. Ware. How many ballot boxes did they count that day? 

Mrs. Evans. I don’t know. 

Mr. Ware. Two or three? 

Mrs. Evans. I don’t know. 

Mr. Ware. You didn’t observe that ? 

Mrs. Evans. No. 

Mr. Ware. Who apparently was in charge that day, do you re- 
call? 

Mrs. Evans. No one in particular, I think. Giannini and Alarid 
were together most of the time. I don’t know which was in charge. 

Mr. Ware. What time did you leave the polling place that night? 

Mrs. Evans. About 7 o’clock. 

Mr. Warr. At the time you left were they still counting the ballots? 

Mrs. Evans. They were. 

Mr. Ware. Did you sign the pollbooks? 

Mrs. Evans. The book I wrote in. 

Mr. Ware. Did you sign the tally sheet ? 

Mrs. Evans. Not that I know of. 

Mr. Ware. You never did sign them ? 

Mrs. Evans. No. 

Mr. Ware. Then someone must have signed for you. This signa- 
ture is not yours ? 

Mrs. Evans. I believe so. I don’t remember signing them. 

Mr. Ware. This is a tally sheet [indicating] and it is for precinct 
27A. Is this your signature that appears here [indicating] ? 

Mrs. Evans. No. 

Mr. Ware. That is not your signature ? 

Mrs. Evans. No. 

Mr. Ware. You didn’t make it? 

Mrs. Evans. No. 

Mr. Warr. Did anyone give you any money for serving that day ? 
Anyone pay you? 

Mrs. Evans. I collected at the courthouse afterward. 

Mr. Warr. How much did they pay you? 

Mrs. Evans. $10. 

Mr. Ware. During the course of the day how many boxes—I have 
asked you this before, but I just want to refresh your memory. How 
many boxes did they count? 

Mrs. Evans. I don’t know. 
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Mr. Warr. How many times did they come in and get boxes! 
Mrs. Evans. I don’t know. 

Mr. Ware. No further questions. 

(Thereupon, the witness was excused. ) 


TESTIMONY OF DEMETRIO G. LEYBA 


(First duly sworn upon oath. ) 

Mr. Ware. Would you state your full name / 

Mr. Leypa. Demetrio G. Leyba. 

Mr. Ware. Where do you live, Mr. Leyba / 

Mr. Leypa. 1435 Elena Circle SW. 

Mr. Ware. And did you live there on November 4, 1952 ¢ 

Mr. Leypa. Yes. 

Mr. Ware. Where did you vote on November 4, 1952! 

Mr. Leysa. I didn’t vote. 

Mr. Ware. You did not vote? Is there any reason why you didn’t 
vote ¢ 

Mr. Leysa. I wasn’t here. I was working. 

Mr. Ware. Do you know what day that was! That was elec- 
tion day. 

Mr. Leyra. Yes, sir. 

Mr. Warr. And where did you work that day, sir? 

Mr. Lreysa. I don’t know. 

Mr. Ware. Are you sure you didn’t work 

Mr. Leyna (interrupting). I think it was 1950 when I didn’t vote. 

Mr. Ware. 1952 is last November. Didn’t you serve as an election 
official in precinct 27A 4 

Mr. Leysa. Oh, yes; that is right. 

Mr. Ware. What did you do that day as an election official? What 
were your duties? What job did you do that day? 

Mr. Leysa. I was counting votes. 

Mr. Ware. You were counting votes? 

Mr. Leypa. Yes, sir. 

Mr. Ware. And who was assisting you in counting votes; what 
other officials ? 

Mr. Leywa. Well, I can’t remember all the ones. Mr. Giannini. I 
dlon’t remember the others. 

Mr. Ware. Mr. Giannini? 

Mr. Leysa. Yes. 

Mr. Ware. Were you very busy that day? Did you have a lot 
to do? 

Mr. Leysa. Not very much. 

Mr. Ware. Was there any time during the day when you were 
counting that you had a lot of time on your hands with nothing to do, 
say 3 or 4 hours? 

Mr. Leypa. I don’t know for how long, but there was some time. 

Mr. Ware. Wouldn’t you say it was about 3 hours that you just sat 
there without anything to do? 

Mr. Leysa. I don’t know. 

Mr. Ware. At one time during the day ¢ 

Mr. Leypa. Maybe 21% or 3 hours. 

Mr. Ware. Where did you sit? 
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Mr. Leyra. In the counting room at the table. 

Mr. Ware. You stayed there all that time / 

Mr. Leypa. Yes, sir. 

Mr. Ware. You did leave the counting room sometime during that 
time / 

Mr. Leyna. I left one time when we went out to eat. 

Mr. Ware. In other words, you went out to another room to eat? 

Mr. Leypa. Yes, sir. 

Mr. Ware. And while you were gone eating, no one was back there? 

Mr. Leysa. I don’t know. I don’t think—I am not sure. 

Senator Porrer. Did all the counters eat at the same time / 

Mr. Leypa. We did. I don’t think anybody went back there 
though. 

Mr. Ware. How many ballot boxes did you count that day ? 

Mr. Leysa. I believe two. 

Mr. Ware. You didn’t count eight boxes? 

Mr. Leypa. I don’t think so. 

Mr. Ware. You counted a box in the morning, didn’t you? 

Mr. Leypa. It was before we ate. 

Mr. Ware. Before you ate lunch ¢ 

Mr. Leyra. Yes. 

Mr. Ware. Was it after lunch that you sat around and had nothing 
to do for a while? 

Mr. Leypa. Yes, sir. 

Mr. Ware. During that time did you ever leave the counting room 
and leave any other officials there alone? 

Mr. Leypa. No, except when I went to vote. 

Mr. Ware. And who did you leave there when you went to vote? 

Mr. Leyza. The rest of the officials were there. 

Mr. Ware. I show you a diagram of the counting room. This is 
the door [indicating] and there is a table [indic ating], another table 
over here [indicating], and this is the hallway [indicating] where the 
voting booths were, and there is a window here [indicating] and there 
is a window here [indicating], and you sat at this table [indicating] ? 

Mr. Leyza. That is right. 

Mr. Ware. You always sat there ? 

Mr. Leypa. Oh, we switched around. 

Mr. Ware. The person that sat at the little table called the ballots 
out, is that right? 

Mr. Leypa. Most of the time we were around the table. 

Mr. Ware. Did you put the ballots on the big table or on the little 
table? 

Mr. Leysa. No, we had them on the big table, as I remember. 

Mr. Ware. While they were counting the ballots could you see the 
ballots or were you working on a tally sheet ? 

Mr. Lrysa. I saw all the ballots that were counted; yes, sir. 

Mr. Ware. Do you know that apparently someone has marked 
ballots in that precinct? 

Mr. Leypa. No, I didn’t know that. 

Mr. Ware. Do you know of any time during the day that someone 
could have had an opportunity to mark those ballots, some of the 
people who were working there? 

Mr. Leypwa. No, I didn’t see anyone. 
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Mr. Ware. Was there any time that they could have done it? 

Mr. Leypa. No. 

Mr. Ware. Do you believe anyone who worked with you would have 
done it? 

Mr. Lrysa. No. 

Mr. Ware. Do you recall whether anyone was drinking? 

Mr. Lreypa. No. 

Mr. Ware. How about Mr. Giannini? 

Mr. Leypa. No, I didn’t see him. 

Mr. Ware. Do you recall him coming in with three little bottles of 
whisky ¢ 

Mr. Leypa. No. 

Mr. Warr. How about Mr. Alarid, Pete Alarid? 

Mr. Leysza. No. 

Mr. Ware. Do you know him? 

Mr. Leyra. I don’t remember him. 

Mr. Warr. Do you recall what time it was that you started to 

count the second box of ballots? 

Mr. Leypa. The first box was in the morning. 

Mr. Ware. What time did you start to count the second box? 

Mr. Lreypa. It was late when we counted the last ballot box, but I 
don’t know when. 

Mr. Ware. It was roughly 4 or 5 o'clock? 

Mr. Leypa. It was later than that. 

Mr. Ware. About 6 o’clock? 

Mr. Leysa. I don’t know exactly. 

ir. Ware. Was it after you had your dinner? 

Mr. Leypa. I believe it was. I am not very sure. No; I can't 
romember well. 

Mr. Ware. You do know Mr. Giannini? 

Mr. Leypa. Yes. 

Mr. Ware. And do you know whether or not he stayed there all day 
or did he go out? Did he leave the polling place? Did he go out of 
the building ? 

Mr. Leypna. Not that I remember. 

Mr. Ware. You don’t remember? 

Mr. Leyna. No; I guess I didn’t look, because I didn’t see him, 

Mr. Ware. Mr. Leyba, do you recall Mr. Kennedy and Mr. Sanchez, 
these two gentlemen nga are sitting here [indicating] ? 

Mr. Leys 4. Yes, si 

Mr. Ware. Do you recall them coming around and talking to you 
and a statement was typed up, this paper [indicating], and you 
signed it? 

Mr. Leysa. Yes, sir. 

Mr. Ware. Do you recall this and that is your signature [indi- 
cating] ? 

Mr. Leypa. Yes, sir. 

Mr. Ware. And do you remember what you said in the statement ? 

Mr. Leypa. Yes: I do. 

Mr. Warr. I would like to read this to you and ask you if this is 
‘orrect. 

We counted one box of ballots before lunch. There were not too many ballots 


in this box, about 40 or 50.- I believe that: we started. counting this first box 
about 11 or 12 a. m. and we finished counting this first box hefore we ate our 
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lunch. I don’t remember just what time it was wheu we ate our lunch; it may 
have been in the early afternoon. After we ate our lunch we did not count 
ballots again until after we ate our dinner in the evening. We ate our evening 
meal just before the polls closed. I remember that we ate our evening meal in 
the front room where the voting was taking place. I remember this distinctly 
because while I was eating I saw a man come in whom I recognized. He is Mr. 
Friend He came in and voted while I was eating my evening meal. 

Mr. Leypa. That is correct. 

Mr. Ware. Thank you very much, Mr. Leyba. Just a minute, sir; 
you voted in precinct 27—A as you stated before and this is the poll- 
book ¢ 

Mr. Leysa. Yes, sir. 

Mr. Ware. And at that time you voted ballot—this is your name in 
the pollbook | indicating | ¢ 

Mr. Leyza. That is right. . ‘ 

Mr. Ware. And you voted ballot 165% 

Mr. Leysa. Yes, sir. 

Mr. Ware. I would like to show you ballot 165 and ask you if this 
is your ballot and if you put the marks on that ballot / 

Mr. Leypa. I remember that I put the mark in the Republican 
circle and I also remember marking for Dennis Chavez. That is the 
only one that I marked. 

Mr. Ware. In looking at that ballot would you say that there is a 
mark now for Dennis Chavez? 

Mr. Leywa. Yes; I would say there was. 

Mr. Ware. But what has happened to that mark? 

Mr. Leypra. It is erased. 

Mr. Ware. And it is now for Patrick Hurley / 

Mr. Leysa. Yes, sir. 

Mr. Ware. Are there any other marks that you did not put on that 
ballot ¢ 

Mr. Leyes. | don’t remember putting all these marks all the way 
down [indicating]. 

Mr. Ware. Mr. Leyba, did you know who would have erased your 
ballot that way ¢ 

Mr. Leyna. I don’t have any idea at all. 

Mr. Ware. I see. 

Senator Porrer. You didn’t vote the way the ballot is marked ? . 


* 
Mr. Leysza. No. 
Senator Porrer. You voted for Senator Chavez? 
Mr. Leyra. That is right. 
t ) 


Senator Porrer. And that has been erased / 

Mr. Leyga. Yes, sir. 

Senator Porrer. And a mark has now been made for Mr. Hurley, 
which you didn’t make? 

Mr. Leyna. That is right. 

Mr. Ware. That is your signature [indicating] ? 

Mr. Leyra. Right. : 

Mr. Ware. I would like to read more of your statement : 


After we ate our evening meal we started counting our second box and we 
counted continuously until we finished. 


Is that correct / 
Mr. Leysa. Yes, sir. 
Mr. Ware. Therefore you only counted two boxes during the day? 
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Mr. Leyzpa. No; I don’t remember counting more than two boxes. 
Mr. Ware. Is that right? 
Mr. Leygpa. I don’t remember. 
Mr. Ware. But you were back there all day? That was your job 

to count ballots? 

Mr. Leypa. Yes, sir. 
Mr. Ware. I see. That is about all. Thank you, sir. 
(Thereupon, the witness was excused, ) 


TESTIMONY OF JAMES 0. RUSSELL 


(First duly sworn upon oath.) 

Mr. Warr. Will you state your name. 

Mr. Russet. James O. Russell. 

Mr. Ware. Where do you reside? 

Mr. Russevi. 429 West Cordova Street. 

Mr. Ware. Where did you vote on November 4, 1952? 

Mr. Russeiu. I think it is 20D. 

Mr. Ware. I show you a pollbook marked “20D, Indian School.” 
Is this your name [indicating] and what is your ballot number? 

Mr. Russe. 599. 

Mr. Ware. I show you ballot No. 599 and ask you if you placed the 
marks on that ballot? Can you identify your marks on that ballot ? 

Mr. Russexx. I voted with pencil and somebody put ink over it. 

Mr. Ware. You voted with pencil? 

Mr. Russexu. Yes. 

Mr. Ware. Are there any candidates voted for on that ballot that 
you didn’t vote for? 

Mr. Russevyi. Yes. 

Mr. Ware. You didn’t make those X’s in the top at all, in the 
Republican Party circle and in the Democratic Party circle? 

Mr. Russeiu. No, I didn’t. 

Mr. Ware. The ballot is correct otherwise ? 

Mr. Russet. Maybe 1 or 2 in there. 

Mr. Ware. And you didn’t make these marks in there [indicating | ? 

Mr. Russe.u. No, sir. 

Senator Porrer. What happened there by marking in both of them 
they jus st voided your ballot. 

Mr. Russewz. Yes, sir. 

Mr. Ware. That is all. Thank you, sir. 


(Thereupon, the witness was excused.) 
TESTIMONY OF TOM SERNA 


(First duly sworn upon oath.) 

Mr. Ware. What is your full name? 

Mr. Serna. Tom Serna. 

Mr. Ware. Where do you reside ? 

Mr. Serna. I reside at 2410 Second NW. 

Mr. Ware. On November 4, 1952, where did you live? At the 
same address ¢ 

Mr. Serna. No; 215% First Street, SW. 

Mr. Ware. Did you wats that day, sir? 

Mr. Serna. Yes, sir, I did. 
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Mr. Ware. And did you vote in precinct 27A ? 

Mr. Serna. I voted at Third and Lead. Is that 27A? 

Mr. Ware. Yes, that is Third and Lead. This is a pollbook marked 
‘27-A.” Is that your name [indicating] / 

Mr. Serna. Yes. 

Mr. Ware. What ballot number is opposite your name? 

Mr. Serna. One hundred eighty-two. 

Mr. Warr. You and your wife voted together ¢ 

Mr. Serna. Yes. 

Mr. Ware. I show you ballot 182 and ask you if you will observe 
the marks on that and tell me if you put all the marks on that ballot 
yourself ? 

Mr. Serna. This one is wrong | indicating], because I voted for 
Dennis Chavez. 

Mr. Warr. There has been an erasure made and where is the X 
placed ? 

Mr. Serna. It is for Patrick J. Hurley. 

Ir. Ware. Are there any other marks that you didn’t make? 

Mr. Serna. I didn’t make all these crosses and votes like that 
| indicating]. 

Mr. Ware. Someone has marked over those, you would say ? 

Mr. Serna. Yes, sir. 

Mr. Warr. Some are marked over and some are not? 

Mr. Serna. Yes, sir. The only one I see wrong is the one for 
Patrick J. Hurley. I voted for Senator Chavez. 

Mr. Ware. That is all, sir. 

(Thereupon, the witness was excused. ) 


TESTIMONY OF JUAN B. QUINTANA 


(First duly sworn upon oath.) 

Mr. Ware. Will you please state your name. 

Mr. Quintana. Juan B. Quintana. 

Mr. Ware. Where do you ‘reside, Mr. Quintana? 

Mr. Quintana. 1227 Second Street SW. 

Mr. Ware. Did you live there on November 1 

Mr. Quintana. Yes, sir. 

Mr. Warr. Did you vote on November 4, 1952? 

Mr. Quintana. Yes, sir. 

Mr. Ware. In what precinct did you vote ¢ 

Mr. Quintana. Precinct 5, division A. 

Mr. Warr. I show you a pollbook marked “Precinct 5, division A,” 
and ask you if this is your name [indicating] ? 

Mr. Quint - a. That is my name. 

Mr. Warr. And what ballot number is opposite your name? 

Mr. Quintana. I don’t know what you mean. 

Mr. Ware. What is this number [indicating] ? 

Mr. Quintana. One hundred four. 

Mr. Ware. Ballot No. 104? 

Mr. Quintana. Yes, sir. 

Mr. Ware. I would like to show you ballot 104 and ask you if the 
marks on there were made by you? 

Mr. Quintana. No. 


Mr. Ware. The blue ones you didn’t make? 


19522 


. 
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Mr. Quintana. No, sir; I never did. 

Mr. Ware. You voted your ballot in pencil and someone has marked 
over your ballot? 

Mr. Quintana. Yes; afterward. 

Mr. Ware. When you placed the ballot in the box it was in pencil 

Mr. Quintana. Yes, sir; that is right. 

Mr. Ware. No further questions. Thank you very much. 

(Thereupon, the witness was excused. ) 


TESTIMONY OF ANGELO J. GIANNINI 


(First duly sworn to oath.) 

Mr. Ware. Will you please state your name. 

Mr. Giannini. Angelo J. Giannini. 

Mr. Ware. Where do you live, Mr. Giannini? 

Mr. Giannini. 411 South S Second Street. 

Mr. Ware. On November 4, 1952, did you live there? 

Mr. Giannini. All my life. 

Mr. Ware. Your people’s home? 

Mr. GIANNINI. Yes. 

Mr. Ware. On November 4, 1952, did you serve as an election 
official ? 

Mr. Grannint. Yes, sir. 

Mr. Ware. In what capacity? 

Mr. GIANNINI. Election judge. 

Mr. Ware. Election judge in precinct 27A ¢ 

Mr. Giannini. Right. 

Mr. Ware. Mr. Giannini, have you had any experience as an elec- 
tion judge? 

Mr. Giannrnt. Well, I have been a judge ever since I have been 21 
years of age. 

Mr. Ware. How old are you now? 

Mr. Giannini. Thirty-six. 

Mr. Ware. You know quite a bit about it? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. Who appointed you as an election official in the Novem- 
ber 4, 1952, election / 

Mr. Gi — . Well, C. B. Sanchez turned in my name. 

Mr. Warr. C. B. Sanchez? 

Mr. Panne Yes, sir. 

Mr. Ware. And who is he? 

Mr. Giannint. He is the precinct chairman. 

Mr. Ware. Of what party? Democratic? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. He turned your name in. And what party are you 
affiliated with, sir? 

Mr. Grannint. I am a Democrat. 

Mr. Ware. On that day what time did you arrive at the polls, the 
pane, place ? 

Mr. Grannrnt. I imagine about 15, 20 minutes before the polls 
opened, maybe a half hour at the most? 

Mr. Ware. And what time did the polls open? 


Mr. GIANNINI. Seven o’clock. 
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Mr. Warr. At seven o’clock. When you arrived there were there 
v other people present at that time? 

Mr. Grannint. There were 2 or 3 there. 

Mr. Ware. 2 or 3? 

Mr. Grinnint. Yes, sir. 

Mr. Ware. Do you reme :mber who they were ? 

Mr. GIANNINI. No, sir. 

Mr. Ware. You don't remember ? 

Mr. GIANNINI. No, sir. 

Mr. Ware. When you arrived there who was in charge of the polling 
place? Were you in charge that day or someone else ? 

Mr. Giannini. I guess no one was in charge. I guess we all 
vere. 

Mr. Warr. Someone has to more or less take charge? 

Mr. GIANNINI. I guess. 

Mr. Ware. You more or less took charge ? 

Mr. Grinnint. Yes. 

Mr. Warr. With your long experience as an election official, you 
knew where to get the boxes, how to set up the table and assign 
duties to various people, so you rather took charge of the whole 
situation / 

Mr. GIANNINI. Yes, sil 

Mr. Ware. Did Mr. Sanchez come there any time early in the 
norning é ' 

Mr. Granntnt. He came in, but I can’t tell you what time. 

Mr. Ware. You don’t remember what time ? 

Mr. GIANNINI. No. 

Mr. War I W: as it before the polls ope ned ¢ ¢ 

Mr. (i ANNINTI. He was there be fore the polls opened ; yes. 

Mr. Ware. Now that day you didn’t have sufficient election officials 
to conduct the election and you re ported t this to Mr. Sanchez? 

Mr. GIANNINI. Yes. 

Mr. Ware. And Mr. Sanchez went out and got you some additional 


officials ? 


Mr. GIANNINI. Yes. 

Mr. Ware. How many did he bring back? 

Mr. GIAnnint. I don’t recall. 

Mr. Warr. You don’ : recall ? 

Mr. Giannini. No, si 

Mr. WARE. Did he ——_ some people back to serve as election 


officials ? 


Mr. GIANNINI. Yes, sir. 

Mr. Ware. And you assigned them duties? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. What time, sir, did you open the first box for counting ? 
Mr. Giannini. I just have to guess at that. I figure around 11. 
Mr. Ware. Around 11 o’clock. And you opened it? 

Mr. Giannint. I and Mr. Alarid had a set of keys. 

Mr. Ware. You both had a set of keys? 

Mr. Granntnt. Yes. 

Mr. Ware. Did you have that set of keys on your person? 

Mr. GIANNINI. Yes, sir. 


Mr. Ware. And did he? 
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Mr. GIANNINI. Yes, sir. One set will not open the box by itself. I 
had to have his in order to open it. 
Mr. Ware. What did you do up until 11? 
Mr. Giannini. I went home a couple of times. 
Mr. Ware. You went home a couple of times during that time? 
Mr. GIAnNInt. Yes. 
Mr. Ware. Whom did you assign back in the counting room to count 
the ballots? 
Mr. Granntnt. I didn’t assign anybody. It was more or less under- 
; 3 stood, Alarid and I, Leyba, and a woman, Mrs. Erlewine. 
Mr. Ware. You were the four counting judges ¢ 

Mr. GIANNINI. Yes. 

Mr. Ware. When you started on this first box who was calling the 
ballots? Did you call them yourself? 

Mr. Grannrtnt. I don’t remember. 

Mr. Ware. You don’t remember ? 

Mr. Grannint. No. 

Mr. Ware. Do you recall at any time during the day that you called 
the ballots? 

Mr. GIANNINI. Yes, sir. 

Mr. Warr. You did? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. You physically examined the ballots and called them ? 

Mr. GIAnnInt. Yes, sir. 

Mr. Ware. When you did call those ballots—withdraw the ques- 
tion. Where did you open the boxes? Did you open them in the 
counting room ? 

Mr. Giannini. Yes; in the hallway. 

Mr. Ware. You dumped them in the hallway ? 

Mr. Grannint. We opened some in the hallway and some in the 
counting room. 

Mr. Ware. How many boxes did you open that day? 

Mr. G1annint. Well, I would say—a rough guess, about eight boxes. 

Mr. Ware. About eight boxes? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. And you and Mr. Alarid opened all eight of them ? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. And you opened almost all of them in the hallway? 

Mr. Granntini. Well, some in the hallway and some in the counting 
room. 

Mr. Ware. After you opened the box and dumped the ballots out, 
what did you do then? 

Mr. Giannini. We all got together and separated them. 

Mr. Ware. On the floor? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. What do you mean by separating? How did you sepa- 
rate them ? 

Mr. Giannini. Well, once they were out, I put them in a pile, and 
when I got them piled 

Mr. Ware. In other words, you unfolded the ballots first? 

Mr. Giannini. Yes. After we got them in one pile, we separated 
the Democratic from the straight Republican and then the scratch 
ballots. 
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Ware. Split tickets? 

GIANNINI. Yes, sir. 

Ware. You separated into three piles? 

GIANNINI. When we counted them. 

Ware. You didn’t count them in the hallway ? 

GiaNNINI. No; laid them on the table. 

Ware. You took them in the counting room ? 

GIANNINI. Yes. 

Ware. Could you see out there very well in separating them? 

GIANNINI. Yes, sir. $ ' 
Ware. Was there a window in the hall ? 

GIANNINI. No. 

Ware. Were there artificial lights, electric lights in the wall? 
GIANNINI. I don’t seem to recall. 

Ware. You had no difficulty separating them, distinguishing 


the marks, and separating them into various piles? 


Mr. 
Mr. 
Mr 
Mr. 


GIANNINI. No. 
Ware. The first box you counted was around 11? 


. GIANNINI. I imagine around about 11. 


Ware. And what time did you finish that box ? 


Mr. GIaAnnrint. I have no idea. 


Mr. 
Mr. 
Mr. 


Ware. You don’t recall ? 
Giannini. No. 


Ware. Was it after you ate your dinner—your lunch rather, 





or before you ate your lunch? 


Mr. 
Mr. 


GIANNINI. I think after we finished it we ate. 
Ware. In other words, you finished counting the ballots and 


then you ate your lunch? 


Mr. 
Mr. 
Mr. 
Mr. 


Grannint. I believe. 

Ware. You believe it was, but you are not sure? 

GIANNINT. I am not positive. 

Ware. When you were out in the hallway separating these 


ballots, who helped you é 


Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 


GIANNINI. We all did. 

Ware. All four of you? 

GIANNINI. The whole bunch, all four of us. 

Ware. All four? ’ ’ 
GIANNINI. Yes, sir. 

Ware. And then all four took them back in the room ? 
GIANNINI. Yes, sir. 

Ware. After you finished counting the ballots in the counting 


room what did you do with the ballots? 


Mr. 


GIANNINI. We left them on the floor. We laid them on the 


floor after taking them from the table. 


Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 


Ware. They just laid there on the floor? 

GIANNINI. Yes, sir. 

Ware. What time did you count your second box? 
GIANNINI. I got no idea. 

Ware. You don’t recall. 

GIANNINI. I didn’t have a wristwatch. 

Ware. Did you stay there all day long, Mr. Giannini ? 
GIANNINI. No, sir. 

Ware. You left there from time to time? 

Giannini. Yes, sir. 
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Mr. Ware. How many times would you say you left the counting 
room ¢ 

Mr. Grannint. About 8 or 9 times. 

Mr. Warr. About § or 9 times? 

Mr. GIaAnNINt. Yes, sir. 

Mr. Ware. Where did you go when you left? 

Mr. Granntnt. To our house. 

Mr. Ware. And for what purpose? 

Mr. Grannint. To get a drink. 

Mr. Ware. And what were you drinking? 

Mr. Grannint. Both whisky and beer. 

Mr. Ware. Eight or nine times, sir? 

Mr. GIannint. Yes, sir. 

Mr. Ware. Did you atyany time bring back any whisky to the 
polling place 

Mr. Giannini. Yes, sir. 

Mr. Ware. And what did you bring back ? 

fr. Giannini. I brought back a couple of miniatures and a half 
pint and about four cans of beer. 

Mr. Warr. And did you drink all that yourself? Did you give 
any to anyone { 

Mr. Grannint. I gave Alarid a can of beer. 

Mr. Ware. You gave Alarid a can of beer? 

Mr. Giannini. Yes, sir. 

Senator Porrer. You probably broke up a happy home, too. 

Mr. Ware. During that time didn’t you also go to Mr. Alarid’s 
house and have a couple of beers ¢ 

Mr. Grannint. Just one beer apiece. 

Mr. Ware. One apiece? 

Mr. Grannint. Yes. That was at closing time. I ran out at my 
house. 

Mr. Ware. While you were counting these ballots back in the 
counting room who did the ealling ? 

Mr. Grannini. We all did. We switched around. 

Mr. Ware. You are sure it wasn’t just you and Mr. Alarid? 

Mr. Grannint. I don’t recall Mrs. Erlewine doing any calling. 

Mr. Ware. How about Mr. Leyba ? 

Mr. Grannint. I think he did. 

Mr. Ware. But most of the calling was by you and Mr. Alarid? 

Mr. Giannini. Right. 

Mr. Ware. And you sat at a different table when you called? You 
didn’t sit at the same table when you called the ballots as the people 
who were tallying? 

Mr. Giannini. I don’t remember. 

Mr. Ware. Wasn't the table too small for two big tally sheets and 
all the ballots at the same time? 

Mr. Giannini. If I remember right there was only one table in 
that room. 

Mr. Ware. I show you a diagram of the counting room. The voting 
booths were out here [indicating]. The doorway was all the way 
down at the end of the hall ? 

Mr. Giannint. I don’t recall. It is not at the end of the hall. 

Mr. Ware. About half way ? 

Mr. GIANNINI. Yes. 
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Mr. Ware. Wasn’t there a big table here {indicating}, about right 
here? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. Is there a window over here [indicating] and a window 
over here | indicating ] ? 

Mr. GIANNINt. Correct. 

Mr. Ware. Wasn’t there a smaller table here [indicating]? Do you 
remember ? 

Mr. G1annint. I don’t remember any small table. 

Mr. Ware. You don’t remember any small table in there? 

Mr. Grannint. No, sir. . 

Senator Barrerr. Did you have any trouble finding that room? 

Mr. Grannint. No, sir. The only trouble I had was claiming that 
Kefauver was going to win the election and he wasn’t even running. 

Mr. Warr. Would you describe this big table to us? 

Mr. Grannint. Well, it was just a table. 

Mr. Ware. Was it about as big as this table [indicating] ? 

Mr. Giannini. No. 

Mr. Ware. About up to here [indicating] ? 

Mr. GIANNINI. Just a little bit wider than that. 

Mr. Ware. This is a tally book and it is for precinct 27A. 

Mr. GIannint. Yes, sir. 

Mr. Ware. Pretty big, isn’t it? 

Mr. GIaAnnrint. Yes, sil 

Mr. Ware. They have 2 of these and 2 tally clerks, whe had to have 
these tally books laid out like this [indicating] to work on them. 
‘That takes up quite a bit of room ? 

Mr, Grannint. You can fold them. 

Mr. Warr. Now this is a ballot [indicating]. You had a big stack 
of these ballots and two of these books on the table. You hardly had 
room, didn’t you ? 

Mr. Giannini. Not necessarily. You can fold them. 

Mr. Ware. Wouldn’t it be rather inconvenient not to work on 
down ¢ 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. In other words, these people had to be folding and 
unfolding the books? 

Senator Porrer. Why don’t you show us. 

Mr. Grannrnt. I did a long time ago, but I never worked on any 
that big. 

Mr. Ware. You worked on calling ballots only ? 

Mr. GIANNINI. I don’t recall working on the tally book. 

Senator Porrer. Is it against the New Mexico State laws to have 
liquor in a voting place? 

Mr. GIANNINI. Yes, sir. 

Senator Porrer. Did you know that? 

Mr. Giannini. Yes; I knew it. 

Mr. Ware. You consider yourself 2 Democratic worker? In other 
words, you were representing the Democrats? 

Mr. Giannini. Yes, sir. 

Mr. Ware. Do you recall having reviewed your ballot?) That was 
on August 10, is that correct ? 

Mr. Grannint. I forget what day, but I reviewed it. 

Mr. Ware. You reviewed the ballot? 

Mr. GIANNINI. Yes, sir. 
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Mr. Ware. And you identified that ballot as yours? 

Mr. Giannint. Correct. 

Mr. Ware. And you marked the ballot as you intended it to be 
marked, is that correct ¢ 

Mr. GIANNINI. Well, could be. I might have changed my mind 
the last minute and voted differently. 

Senator Porrer. What time did you vote? 

Mr. Grannint. Oh, I guess around 9 o’clock in the morning—$ : 30 
or 9. I was one of the first ones. 

Mr. Ware. And when you looked at your ballot, in the case of 
United States Senator for whom was your ballot marked? 

Mr. Giannini. I think that is my business, not yours. A man is 
entitled to vote the way he wants. 

Mr. Ware. You did look at that? 

Mr. Giannini. Yes. 

Mr. Ware. Do you recall whether it was marked for the person 
whom you intended it to be marked ¢ 

Mr. Grannrnt. No; it was not. 

Mr. Ware._And for whom was it marked? Do you recall which 
candidate ? 

Mr. Giannini. I don’t think I have to answer that. 

Senator Porrer. In other words, you observed the ballot since the 
election and you are under oath and say that the vote for the United 
States Senator has been changed ? 

Mr. Grannint. It has not been changed. I must have did it myself. 
Mr. Ware. It hasn’t been changed? 

Mr. Grannint. No. 

Mr. Ware. Are there any other names on your ballot which have 
en changed ? 

Mr. Giannini. I didn’t check it all. That is the only one you 
showed me. 

Mr. Ware. Are you sure of that? 

Mr. Grannint. Yes. 

Mr. Ware. Is this your signature, sir [indicating] ? 

Mr. Grannint. Yes; that is mine. 

Mr. Ware. You signed that? 

Mr. GIannrInt. Yes. 

Mr. Warr. Do you remember reading this [indicating] ? 

Mr. Giannini. Yes. Those haven’t been changed. I don’t deny 
voting for them. I did vote for them. 

Mr. Ware. How wide is the hallway where you were taking the 
ballots out of the boxes? Do you recall? 

Mr. Grannint. Well, it is—it isn’t much wider than this table 
[indicating], a little bit wider, about that much [indicating]. 

Mr. Ware. With four people and a ballot box it would be hard to 
work, pretty narrow quarters ? 

Mr. Granntnt. Yes, sir; it would. 

Mr. Ware. Who removed the ballots? 

Mr. GIANNINI. We were all separating them. 

Mr. Ware. You were all separating them in the hallway ? 

Mr. Giannini. Yes. 

Mr. Ware. This is the table [indicating]. Now where did the 
people sit around this table? At the ends or where did they sit? Do 
you remember ? 


b 


a 
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Mr. Giannini. All I can tell you about it is on the south side. 

Mr. Ware. You were on the south side? 

Mr. G1annint. Here [indicating]. 

Mr. Ware. Here | indicating | ? 

Mr. GIANNINI. Yes. 

Mr. Ware. In this corner ? 

Mr. Giannini. Somewhere in there most of the time. 

Mr. Ware. You did not sit over here ? 

Mr. Giannini. I might have, but I don’t recall any other table in 
there. 

Mr. Ware. I see. How much money did you receive for being an 
election judge ¢ How much did the county pay you? ¢ 

Mr. Giannini. I thought it was $7, but they told me later they paid 
$10. 

Mr. Ware. They paid $10? 

Mr. Giannini. Yes. 

Mr. Ware. Did you receive that, sir? 

Mr. Giannini. Yes: I got it. 

Mr. Ware. Do you know Mr. Licho Martinez? 

Mr. GIAnnNINI. Yes, sir. 

Mr. Ware. Did he ever contact you, sir? 

Mr. GIANNINI. No. 

Mr. Ware. He didn’t? 

Mr. GIAnnINI. No. 

Mr. Ware. You didn’t see him on or about. November 4, 1952? 

Mr. GIANNINI. Yes, sir: I did. 

Mr. Ware. Let us say November 3, 1952, did you see him that night ? 

Mr. GIAnnrINI. Yes, sir: I contacted him. 

Mr. Ware. You contacted him? 

Mr. GIANNINI. Yes. 

Mr. Ware. Did he give you any money ‘ 

Mr. GIANNINI. He gave me $5. 

Mr. Ware. You are sure it was $5? 

Mr. Giannini. It was $5. 

Mr. Ware. For what did he give you that money? 

Mr. Giannini. Well, all the election officials have been getting 
money in this State, and this is one election he said t hey didn’t have 
any money, so he said, “I will give you this out of my own pocket.” 

Mr. W aRE. So he did give it to you! 

Mr. Grannint. Yes. 

Senator Porrer. You don’t like to work for nothing ? 

Mr. G1annint. Yes, sir; that is right. 

Senator Porrer. That has been a common practice in past years? 

Mr. Giannini. Every election I have worked I have been paid $5 
or more. 

Senator Porrer. Is $20 the normal fee ? 

Mr. Grannint. They said the y didn’t have any money. 

Mr. Ware. Did you see Mr. C. B. Sanchez ? 

Mr. GIANNINI Yes, sir. 

Mr. Ware. And did Mr. Sanchez give you any money ? 

Mr. Grannint. Yes, sir. 

Mr. Ware. And where did he give you this money? 

Mr. Giannint. In the counting room. I stepped right outside the 
door. 
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Mr. Ware. And he gave you the money right there ? 

Mr. Grannint. Yes, sir. 

Mr. Ware. And how much did he give you, sir? 

Mr. Giannini. By this time I don’t remember. It was either $5 
or $10. 

Mr. Ware. But you do know he did give you some money ? 

Mr. Giannini. Yes. 

Senator Porrrer. Did they give money to all the election officials or 
just you? 

Mr. Giannrnt. I have heard a lot of them say they received money. 
I know others who have worked in elections in the past and they can 
testify as to the money. They have received money every election 
they ever worked. 

Mr. Ware. Were any others paid by the precinct chairman ? 

Mr. Giannini. I don’t know. 

Mr. Ware. How about in your own precinct 27A? 

Mr. G1annint. I don’t know. So far as I know I was the only one. 

Mr. Ware. Did you ask any others ? 

Mr. Giannini. No; I didn’t. 

Mr. Ware. How long have you known Licho Martinez personally? 

Mr. Grannrnt. I would say about 10 or 12 years. 

Mr. Warr. Do you know him pretty well? 

Mr. Giannini. Not too well. 

Mr. Ware. Has he ever given you any money in prior elections? 

Mr. Giannini. This is the first time. 

Mr. Ware. How about Mr. Sanchez? 

Mr. Giannini. Every election day he has given me money. 

Mr. Ware. When you worked as an election official ? 

Mr. Giannini. Right. 

Mr. Ware. Did you ever miss any time working as an election 
official in that precinct ? 

Mr. Grannint. I might—well, there is once he didn’t turn in my 
name. He thought I was out of town and I didn’t work. 

Mr. Ware. Any other times? 

Mr. Grannint. No. 

Mr. Ware. What interest do you have in serving? 

Mr. Giannint For the money. 

Mr. Ware. For the money? 

Mr. GIANNINI. Yes. 

Mr. Ware. I would like to ask you one question and in answering 
this I would like you to realize that you are under oath. Has anyone 
contacted you about this precinct 27A other than our own investi- 
gators, Mr. Sanchez and Mr. Kennedy ¢ 

Mr. Gzanntnt. You mean since the investigation has been under 
way! 

Mr. Ware. Yes. Who has contacted you? 

Mr. Granniwt. Mr. Charlie Davis. 

Mr. Ware. And what did he ask you? 

Mr. Giannini. He asked me what questions they asked me. 

Mr. Ware. And what else did he ask you? 

Mr. Giannini. Just what they wanted to know, and I told him just 
routine questions ? 

Mr. Ware. Didn’t he see you today? 

Mr. Giannini. No, I didn’t see him. 
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Mr. Ware. When was the last time you did see him? 

Mr. Granntn1. Oh, the last time I saw him was just before the 
election. 

Mr. Ware. You have known him personally for some time? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. Wasn’t it this week that you saw him? 

Mr. Giannini. He called me on the telephone. 

Mr. Ware. He called you on the telephone? 

Mr. Giannini. Yes, sir. 

Mr. Ware. And you know his voice on the telephone? 

Mr. Giannini. Well, he said he was Charlie Davis. 

Mr. Ware. And was that this week ? 

Mr. Granntnt. Yes, sir—no, the 8th, Saturday, because I marked it 
down over at the mortuary. 

Mr. Ware. You work in a mortuary, do you, sir? 

Mr. Giannini. Yes, sir. 

Mr. Ware. Crollett Mortuary? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. On election day—did you wear a coat that day, if you 
remember ¢ 

Mr. Giannini. I don’t remember. I got one. It was a little hazy. 
I don’t think so. It was kinda warm that day. I remember that. 

Mr. Ware. Sir, Mr. Sanchez and Mr. Martinez both state that they 
did not give you any money and you state that they did. 

Mr. Grannint. They did. 

Mr. Ware. You are sure that they did? 

Mr. G1annint. Positive. 

Senator Porrer. If they said under oath that they didn’t give you 
money they are lying? 

Mr. Giannini. Well, it is my word against two of them. I know 
I got it. 

Mr. Ware. Do you know that some of the ballots were changed in 
precinct 27A? 

Mr. Giannini. That is what the investigators told me. 

Mr. Ware. Do you know who did that, sir? 

Mr. Grannrnt. I didn’t see anybody changing them. 

Mr. Ware. Did you, sir? 

Mr. Giannini. No; I did not. 

Mr. Ware. Do you know if anyone had an opportunity to change 
those ballots? 

Mr. G1IAnnInt. So far as that goes, everybody had an opportunity. 

Mr. Warr. Would you explain that a little bit? 

Mr. Giannini. There was times when anyone could have done it. 

Mr. Ware. In other words, there was only one person back in the 
room ¢ 

Mr. Giannini. Well, anytime I was there there was always at least 
two, but whenever I left I don’t know how many was in there. 

Mr. Ware. Could a person change a ballot? 

Mr. Grannint. Everybody has his job to do. 

Mr. Warr. Would it be possible for a ballot to be changed and have 
somebody else in the room? 

Mr. Giannini. It probably could be done and somebody could 
change them. 
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Mr. Ware. Do you have any idea who changed the marks? 

Mr. GIANNINI. No. 

Senator Barrerr. We have heard testimony here of probably 50 
people in this precinct who under oath claim that their ballot has 
been changed. Now it is most unfortunate because all the election 
officials feel that they are under a little cloud because of this, and 
we would like, and I know you would like, to have it cleaned up. So 
do you have any idea as to how these ballots could have been changed 

Mr. Grannrnt. I have no idea, sir. 

Mr. Ware. Has anyone asked you while you are counting the ballots 
to make certain changes on the ballots? 

Mr. G1annrint. No one has ever asked me to do that. 

Mr. Ware. You have never changed a ballot yourself ? 

Mr. Giannini. No, sir. 

Mr. Ware. You have never used lead in the finger nail to make any 
changes in the ballot ? 

Mr. Giannini. No, sir. 

Senator Barrerr. What do you think of the practice of changing 
ballots? 

Mr. G1annint. I don’t think it is very ethical. 

Senator Barrerr. You have testified under oath that you made 8 
or 9 trips to your home for a beer and other intoxicants. Would it 
have been possible in the latter part of the day that you might have 
had a tricky finger with the lead pencil ? 

Mr. Giannini. No, sir. 

Senator Barrerr. You were in good state of mind at all times 
during the day? 

Mr. Granntnt. I didn’t change them. 

Senator Barrerr. Even with the drinks you stated you had, you 
had presence of mind that you wouldn't have changed the ballots? 

Mr. Grannint. Yes; I am certain I wouldn’t have. 

Mr. Ware. Whom did you support in the election ? 

Mr. Giannini. None necessarily. There were some I would like to 
see wil. 

Mr. Ware. Who were they, sir? Do you recall? 

Mr. Giannini. I would have liked to have seen Tackett win. 

Mr. Warr. Was Mr. Viviani any relative of yours? 

Mr. Giannini. Not that I know of. 

Mr. Ware. He is not a cousin ? 

Mr. Giannini. I know the man. 

Mr. Ware. Do you kow a Mr. Doe Giannini ! 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. Is he a relative of yours? 

Mr. Grtannint. Distant relative. 

Mr. Ware. Distanct cousin, second cousin, or something like that? 

Mr. Giannini. Further back than that. 

Mr. Ware. I would like to show you the tally sheet book here again. 
That is 27A [indicating]. I would like for you to tell me where 
you were when these people signed the tally book ¢ 

Mr. Grannint. Yes; I was there. 

Mr. Ware. Did all those people sign that tally book ¢ 

Mr. Giannini. They must have signed. Their names are there. 

Mr. Ware. Did you see them sign it ? 

Mr. Giannini. They were all bunched up signing. 
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Mr. Ware. Do you recall whether Mrs. Evans signed that ? 

Mr. Giannini. No; Mrs. Evans left early. 

Mr. Ware. She didn’t sign it? 

Mr. GIANNINI. She must have signed. Her name is on there. 

Mr. Ware. You a" see her sign it ? 

Mr. Giannini. No, I didn’t. I couldn’t swear to it. 

Mr. Ware. You just said she left early. Now if she left early she 
couldn’t have been there to sign the book ? 

Mr. Giannini. She must have signed before she left. 

Mr. Ware. Are you sure you didn’t say to someone to sign for her 
as she is not here? 

Mr. Giannini. I can’t remember that. 

Mr. Ware. Your mind was a little clouded by that time in the eve- 
ning—pressure of work. 

Senator Barrerr. Did you tell Mrs. Salazar to sign Mrs. Evans’ 
name on that tally sheet? 

Mr. Giannini. I don’t recall telling her. 

Mr. Ware. Did you or did you not ‘tell her to sign @ 

Mr. Giannini. I do not recall telling her that. 

Mr. Ware. Will you deny that you told her that? 

Mr. Giannini. I don’t remember whether I did or not. 

Mr. Ware. Did you see Mrs. Salazar sign Mrs. Evans’ name to 
that tally sheet? 

Mr. GIANNINI. I saw her sign the books. She is an election official. 

Mr. Ware. Did you see her sign Mrs. Evans’ name? 

Mr. Grannint. No; I didn’t. 

Mr. Ware. She testified under oath not over 30 minutes ago that 
you told her to sign Mrs. Evans’ name to that tally sheet. 

Mr. Giannini. I told her to sign her name? 

Mr. Ware. Didn’t you tell her to sign Mrs. Evans’ name to that 
tally sheet? Did es or did you not? 

Mr. Giannini. I don’t remember. 

Mr. Ware. If Mrs. Salazar said that you told her to sign Mrs. Evans’ 
name and that she signed Mrs. Evans’ name in your presence was she 
telling the truth? 

Mr. Giannini. That I don’t remember. I don’t remember whether 
I told her to sign or not. 

(Thereupon, Mrs. Paul Salazar is recalled as a witness. ) 

Senator Barrerr. You have been sworn heretofore in this case? 

Mrs. Sauazar. Yes, sir. 

Mr. Ware. Did Mr. Giannini tell you to sign Mrs. Evans" name 
to that tally sheet? 

Mrs. Satazar. Yes. 

Mr. Ware. Was he there at the time? 

Mrs. Sanazar. Yes; everyone except Mrs. Evans. 

Mr. Ware. He was there? 

Mrs. Sauazar. Yes; he was standing right there. 

(Thereupon, Mrs. Paul Salazar is excused as a witness and Mr. 
Angelo J. Giannini is recalled as a witness.) 

Senator Barrett. Now does that refresh your memory ? 

Mr. Grannrnt. I don’t remember telling her that. 

Senator Barretr. Somebody is not telling the truth here. Did she 
sign all four of these books? 

Mr. Granntnt. You heard her testimony. 
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Senator Barretr. She said she signed Mrs. Evans’ name because 
you directed her to do so, and you said here a moment ago that you 
were in charge of the election precinct on that day. 

Mr. Giannini. Well, I am not ‘in charge. There are two judges. 

Senator Barrerr. Did Mrs. Salazar sign all four books? 

Mr. Giannini. Well, ask her if she signed all four books. 

Senator Porrer. There are four books? 

Mr. Ware. There are two tally sheets and two pollbooks. 

(‘Thereupon, Mrs. Paul Salazar is recalled as a witness. ) 

Mr. Ware. Did you sign all four books for Mrs. Evans? 

Mrs. Sauazar. Mrs. Evans signed the first book just before she 
left. That was the pollbook, and then I signed the tally sheets, both 
tally sheets for her. 

Mr. Ware. How about the other pollbook ? 

Mrs. Sautazar. She signed the pollbooks and did not sign the tally 
sheets. 

Mr. Ware. In other words, you signed her name to two of these 
sheets, and that is all? 

Mrs. Sauazar. That is all, because she signed her name. 

Senator Barrerr. Thank you. 

(Thereupon, Mrs. Paul Salazar is excused as a witness and Mr. 
Angelo J. Giannini is recalled as a witness. ) 

Senator Barrerr. Do you want to change your testimony here? 

Mr. Giannint. I don’t recall telling her that. I am not saying that 
I didn’t, but I don’t seem to recall anything like that. 

Mr. Ware. Do you know Mr. Demetrio Leyba? 

Mr. G1annint. I didn’t until the election. 

Mr. Ware. He was there as an election official ? 

Mr. GIANNINI. Yes, sir. 

Mr. Ware. Mr. Leyba says that there were only 2 boxes counted 
during the day and 1 very late in the afternoon. You said 7 or 8. 

Mr. Giannini. He is wrong. I remember going in and bringing 
in the boxes. There were more than two, I know. 

Mr. Ware. How many more than two? 

Mr. Grannint. As I said, just a guess, at least 7 or 8. 

Mr. Ware. What about the fact that he said he only counted two 
boxes ? 

Senator Porrrr. Is it possible that I understand that there are 
actually 2 boxes and after 1 is emptied, it is used again? 

Mr. Giannini. We rotate them. We rotate the 2 boxes, but we 
empty 1 box and take the other out and leave the empty one out 
there. 

Mr. Ware. We explained this very thoroughly to Mr. Leyba. The 
point I am making is Mr. Leyba says he only worked on two boxes. 
He only counted two boxes. 

Mr. Giannini. He had to count more than that. 

Mr. Ware. He was real sure. Are you sure he was back there all 
the time when you were there? Were you in such a condition that 
you couldn’t recall? You admitted to us you had a pint of whiskey, 
several miniatures, and you had several cans of beer, and you went 
out for beer. Are you really sure? 

Mr. Grannint. So far as I remember he was there whenever I 
went in. 
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Mr. Ware. Were you able to see at that time? 

Mr. Giannini. Yes, sir, I could see. 

Mr. Ware. Were you wearing an overcoat that day? 

Mr. Giannini. No. 

Mr. Ware. Were you wearing a coat? 

Mr. Giannini. I am sure I wasn’t wearing an overcoat, because I 
don’t own one. 

Mr. Ware. Were you wearing a jacket coat, a coat like this one that 
I have on? 

Mr. Giannini. I don’t remember. 

Mr. Ware. Did you ever remove any ballots from the counting 
room and take them out of the building ? 

Mr. GIANNINI. No. 

Mr. Ware. You are positive ! 

Mr. GIANNINI. Positive. 

Senator Porrer. Did you witness anyone else doing it? 

Mr. Giannini. No, sir, I didn’t. 

Mr. Ware. How do you suppose these ballots were marked? What 
is your idea ¢ 

Mr. Giannintr. Your idea is as good as mine. 

Mr. Ware. Someone must have marked them. The voters have 
all sworn they have been changed. You will find that the tally sheet 
as tallied election night with the votes as tallied by us agrees 100 
percent. So, therefore. those ballots were marked that way at the 
time they were counted. So they had to be marked from the time 
they came out of the ballot box from being marked by the voters, 
were posted and counted on this tally sheet. So, therefore, someone 
had to mark those ballots in that interval ? 

Mr. GrAnnint. I don’t know who all come in there. 

Mr. Ware. You have no idea ? 

Mr. GIANNINI. No. 

Mr. Ware. Did unauthorized people come into the room ¢ 

Mr. Grannint. Well, I remember them coming up to the door, like 
Sanchez, Pablo Garcia. 

Mr. Ware. What did he want? 

Mr. Giannini. To give me that money. 

Mr. Ware. What did he give you the money for? Is this the third 
person ¢ 

Mr. Granntnt. No. C. B. Sanchez. Pablo Garcia asked how the 
election Was going. 

Mr. Ware. Did he give you any money ¢ 

Mr. GIANNINI. No, sir, he did not. 

Mr. Ware. Did any of these people come in while the ballots were 
opened and displayed either in the counting room or in the hall? 

Mr. Grannint. A lot of people come in. Half of them you don’t 
know who they are. We never bother to check them or anything. 

Senator Porrer. Is it lawful to have unauthorized people in the 
counting room ? 

Mr. GIANNINI. No, sir, it is not. 

Senator Porrer. Did they have—you mentioned that this one 
man came to the door, now when he came to the door were the bal- 
lots in the hallway at that time or were they inside the counting 
room ¢ 

Mr. Grannint. I don’t remember. 
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Mr. Warr. When these people gave you this money, did they expect 
any favors? 

Mr. Grannint. They have never asked me for any favors before. 

Mr. Ware. Did they ask you for favors this time ? 

Mr. Giannini. No, sir. No, they always gave me extra money with 
no favors. 

Senator Porrer. You have been an election official for a good many 
vears, practically every election since you have been eligible to vote. 
Has it ever come to your attention before that ballots have been 
marked by persons other than the voter? 

Mr. G1annint. No, sir, it has never come to my attention. 

Senator Porrer. Have you ever yourself marked a ballot other than 
your own ¢ 

Mr. Granntnt. No, sir. 

Mr. Ware. What did Mrs. Erlewine do? 

Mr. Giannini. She was tallying. 

Mr. Ware. She didn’t look at the ballots at all? 

Mr. Grannint. Not that I recall. 

Mr. Ware. Then it was you and Mr. Alarid that did all the count- 
ing? You were the ones that called all the ballots? 

Mr. Giannini. I think we changed around. 

Mr. Ware. But it was you and Mr. Alarid? 

Mr. Giannini. Yes, sir. I think that the others counted. I am 
not sure. I am not certain. They always change around on that 
job. 

Mr. Ware. Mr. Alarid says he tallied most of the time. He worked 
on these tally books, so that would leave you? 

Mr. Grannrnt. I couldn’t have been calling them out all by myself. 
What were the other three doing ? 

Mr. Ware. What would stop you from calling? 

Mr. Grannint. What was the other one doing ? 

Mr. Ware. You said Mrs. Erlewine was tallying ? 

Mr. Giannini. She was tallying so far as I know. 

Mr. Warr. You have two callers and two talliers. You are one of 
the counters and Alarid was the other counter, and the other people 
were ti illying ¢ 

Mr. Giannini. But we have always changed around on these jobs. 
In fact, I remember being outside and handling the registration book. 

Mr. Ware. In this last election ? 

Mr. GIANNINI. Yes. We got through counting the votes and I was 
around there. 

Senator Porrer. Was there any counting going on in the counting 
room at that time ¢ 

Mr. Giannini. I don’t remember. 

Mr. Ware. You were there at all times? 

Mr. Giannini. No, not at all times. 

Mr. Ware. How about the keys to open the ballot boxes? Mr. 
Alarid says You had both sets. 

Mr. G1annint. That is not true. He had one set and I had one set. 

Mr. Ware. You are sure the other set wasn’t out on the table out 
front where they were giving out the ballots? 

Mr. Giannini. Every time I went to open the box I got his set of 
keys from him. It takes both sets to open a box. Mine would only 
open one lock and his opened the other lock. 
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Senator Barrerr. I want to say this about the testimony of this 
witness, Mr. Sanchez and Mr. Martinez. They have told directly 
op posite stories about this money than you. Somebody is not telling 
the truth. Now Mrs. Salazar and yourself have told conflicting 
stories. I am impressed with the fact that Mrs. Salazar is telling the 
truth on the witness stand. In addition, this furniture salesman, 
Alarid, said you had both keys and that he didn’t have them—any keys 
to this box. One or the other is not telling the truth. 

Mr. Giannint. I did not have both sets. 

Senator Barrerr. I think we ought to give you another opportunity 
to tell the truth about this matter. 

Mr. Griannint. I have told the truth. 

Senator Barrerr. What about the rest of this? 

Mr. Grannrnt. The whole story I told vou is the truth. And not 
only that, in other elections—they have been paid in every election 
they have worked. 

Senator Barrerr. Then all these other officials who came in and 
said they heard you tell Mrs. Salazar to sign Mrs. Evans’ name, they 
are not telling the truth? 

Mr. Grannint. That I told you I don’t recall. I don’t recall telling 
her that. 

Senator Barrerr. Well, I think that is all for the time being with 
you. Thank you very much. 

(Thereupon, the witness was excused.) 

Senator Barrerr. Now we are about to conclude this hearing. Iam 
very sorry that I must leave here very shortly. 

Senator Porrer. Aa we are about to close the hearing, I would like 
tos a) Senator Hennings is not here today through no fault of his own. 
He had the doctor this evening. There is nothing serious in nature, 
but he his been ill and he required medical treatment today, so I 
wanted to put that in the record that he wasn’t playing hookey and 
he would have been here otherwise. 

Before I arrived this evening I understand that Governor Hannett 
asked that he or some of his counsel be allowed to cross-examine wit- 
nesses. I think it well to state that it has never been permitted in any 
congressional committee. I have a high regard for the legal talents 
of Governor Hannett, and I would like to make the record clear that 
I have not denied any privilege that is afforded anyone else. No one 
is allowed to cross-examine witnesses except the committee. 

Senator Barrett. I might state to you that I told Governor Hannett 
that if he desired to he could hand the question to any member of the 
committee and that we would ask the question for him. Now he did 
ask to have Tim Woolston and Douglas Florence subpenaed. They 
came to the hotel to see us. We would be glad to hear them out here. 
The testimony that they were asked to give » the committee was of such 
verbality and ine onsequence that I assume after discussing it, they are 
not interested in coming before the committee, but if they want to 
come, they can come and make any statement they want. They should 
be here when a minority member is here. 

Senator Hennings was indisposed today and couldn’t join Senator 
Potter and myself in this statement, so the statement is made by the 
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two of us, acting as the committee. I will give the reporter a copy of 
this statement. I will read it to the audience: 


The committee has been astounded and shocked at the testimony of many 
voters who appeared today and stated under oath that persons other than them- 
selves had marked their ballots for various candidates, in a manner contrary to 
their wishes and intentions, after they had deposited them in the ballot box. 
The committee could not help but be impressed at the extent of this fraudulent 
activity which permeated several precincts in Bernalillo County. While the com- 
mittee dislikes to consider the possibility of throwing out entire precincts because 
of this extensive fraud, yet this committee must consider the wisdom of safe- 
guarding the sanctity of the ballot even though the ballots of hundreds of citi- 
zens should be disregarded. The committee has determined to investigate this 
matter thoroughly and will withhold its decision on this question and also on the 
eligibility of voters living on the Sandia Base until a later date. 


The committee is adjourned. 





